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1.0 INTRODUCTION

Intellectual property (1P) isaterm which refersto those creations of individual’s
mind which are distinct and different and for such creativity the individuals
property rights are recognised. This unit will discuss the term and other related
topicsin detail. In order to respect and regard the human resource, it islegal and
compulsory that the individuals are provided property rights for the originality
of their creations, inventions and discoveries as well as innovations. The unit
will also discussthe variousissues and agendaof theintellectual property rights.
Theunit startswith intellectual property and intellectual property rightsand their
definition and description. We then delineate the concept of intellectual property
rights. We put for the form for intellectua property and discuss the nature of
intellectual property. Thisisfollowed by the nature and objective of intellectual
property rights and then we analyse the various issues emerging out of the
intellectual property rights.

1.1 OBJECTIVES

After completing this unit, you will be ableto:

o Defineintellectual property rights,

e Deélineate the concept of intellectual property and property rights

e Explain the concept and significance of intellectual property rights,

e Discussthedifferent typesof intellectual property rights;

e Describetheissues and agenda of the intellectual property rights; and
e Explainthe nature and objectives of the intellectual property rights.




Human Resource Laws

1.2 CONCEPT OF INTELLECTUAL PROPERTY

Intellectual property (IP) refers to creations of the mind which are original in
nature and have not been duplicated from any one or any where. Some of the
examples of intellectual property can be for example inventions, literary and
artistic works, symbols, names, images and designs used in commerce. Theterm
intellectual property has been used since centuries. In one of the court casesin
1845 Justice Charles L. Woodbury wrote that “only in this way can we protect
intellectual property, the labours of the mind, productions and interests are as
much aman’sown...asthewheat he cultivates, or theflocksherears.” (1 Woodb.
& M. 53, 3 West.L.J. 151, 7 F.Cas. 197, No. 3662, 2 Robb.Pat.Cas. 303,
Merw.Pat.Inv. 414). The statement that “ discoveriesare...property” goesback to
an earlier period. Subsequently, the World Intellectual Property Organisation
(WIPO) was established in 1967.

The concept of intellectual property can be broadly categorised in to two major
categories, viz., (i) Individua property and (ii) Copyright.

Individual property: The propertieswhich areoriginal and intangiblein nature
and arerelated to commercia aswell asindustry related productswhich includes
inventions (patents), trademarks, industrial designs, and geographic indications
of source comes under the category of individual property.

Copyright: The creations which are original and intangible in nature, such as
the literary and artistic works such as novels, poems and plays, films, musical
works, articlesaswell asartistic works such asdrawings, paintings, photographs
and sculptures, and architectural designs. Rights related to copyright include
those of performing artists in their performances, producers of phonogramsin
their recordings, and those of broadcastersin their radio and television programs.

Like any other tangible property, an individual has the right to own and protect
the original creation of its mind. Such aright is called intellectual property. An
intellectual property right provides an ownership and others need to take
permission from the concerned ownersbefore using it. If such creations are used
without taking prior permissions, legal action can be taken against such persons.

1.3 CONCEPT OF INTELLECTUAL PROPERTY
RIGHTS

Intellectual property rights is on of the most spoken word in scientific circles
and theimportance of protecting scientific discoveries, with commercial potential,
isone of the most crucial aspects. In thisera, when the humans are being treated
asvaluableresourcesto the organisations, their knowledgeisequally worth which
can lead the organisations' progress to immense heights.

Box-A
Form for Intellectual Property Rights (Source: www.recordingmedia.org)

Intellectual Property Rights (IPR) Form

To be submitted with every order.

Rev. 3-14-01

International Recording MediaAssociation
www.recordingmedia.org




APCP-12
o L ettersof Indemnity are not adequate.
e LICENSED content requires proof of licensing for replication.

e OWNED content indicates the individual/organisation completing this
form isthe IPR owner.

e Must be completed by the organisation soliciting replication and not a
broker or intermediary.

Album/Project

Title

DigtributionWithinanorganisation  Retaill  Freetopublic  Other
Countries Where Distributed

Areyou the IPR owner for the entire disc contents? YES NO*

Complete the section(s) below describing the content that is applicable to
the mediayou have ordered.

MP3 or Enhanced Disc content requires completion of both ROM and Audio
sections.

1) CD-ROM / DVD-ROM Content

*|f Not PR owner, list all included non-owned software, freeware, and
shareware products.

Attach necessary distribution licensing documentation from the IPR
owner. Some shareware and freeware products require distribution
licensing. Consult the software vendor for what is necessary.

2) CD/DVD Audio Content Check Here if COMPILATION

Artist(s) Content/
Music Type

An attached list of track title, artist, and IPR owner is REQUIRED.
Sampling/mixing of additional recordings not owned (regardless of type,
guantity, and length) requireslicensing of those original recordings.

*If Not IPR owner, proof of replication licensing from IPR owner for
licensed tracksis REQUIRED.

3) CD/DVD Video Content (if Audio isseparately licensed, completeAudio
section and provide necessary Audio/Video Synchronisation licensing)

*If Not IPR owner, proof of replication licensing from IPR owner is
REQUIRED.

| affirmthat all information provided hereinistrue and that all disc contents
indicated as being “ licensed” are properly licensed for replication under
thetermsof the original rights holder(s) with proof of such licensing and/or
trademark authorisation attached. | affirmthat | amtheintellectual property
rights owner for all contents indicated as being “ owned” and approve of
replication. | agree to abide by the current version of the Anti-Piracy
Compliance Program procedures and standards of the International

Intellectual Property Rights
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Recording Media Association (available at www.recordingmedia.org). The
replicator reserves the right to refuse the processing of any order not
complying with the Anti-Piracy Compliance Program guidelines.

Print Organisation Name & Telephone# of Party Soliciting Order
Signature of Representative from Party Soliciting Order
Print Name, Title, & Date

Knowledge is considered to be the product of individual creativity, based on
western scientific thought and systems of knowledge creation. In this paradigm
theintellectual property rights can be referred as property rights to the products
of mind, which arearesult of anindividuals knowledge and creativity. Intellectual
property rights there by gives legal rights over creations of the mind, including
both artistic and commercial creations. Intellectual property law providesowners
with certain exclusiverightsto avariety of intangible assets, aswell thefinancial
incentive of monopoly profits.

1.4 ASAMPLE OFINTELLECTUAL PROPERTY
FORM

In order to protect and recognise one’soriginality and creations, theindividual needs
to claim the ownership of right over the intellectual property. The individua or the
related concerns can claim for such ownership by filling a standard form and
submitting it to the concerned person or authority (for example, government of India
is the concerned authority who protects such rightsin India). One of the sample of
such standardised format of the intellectual property rightsformisasfollows:

The box-A in the previous page gives a sample of intellectual property right
form.

Self Assessment Questions

Fill in the blanks

i) Knowledgeisconsidered to bethe product of
i) Intellectual property (IP) refersto
iii) TheWorld Intellectual Property Organisation (WIPO) was established

in 1967.

1.5 NATURE OF INTELLECTUAL PROPERTY
RIGHTS

IPR arelargely territorial or geographical based rights (that isit may differ from
nation to nation) except copyright, whichisglobal in natureinthesensethat itis
immediately availablein al the members of the Berne Convention. Theserights
are awarded by the State and are monopoly rights meaning there by that no one
can use these rights without the consent of the right holder. Except the copy
rights and trade secrets, al the other intellectual property rights needs to be
regularly renewed. PR can be assigned, gifted, sold and licensed like any other
property. It would however, be possible to utilise geographical indications for
protecting some agriculture and traditional products.
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1.6 OBJECTIVE OFINTELLECTUAL PROPERTY
RIGHTS

The following are the objectives of intellectual property rights:

1) It helps in protecting the ownership and originality of the individuals
creation.

2) It providesrecognition to the concerned person or authority.

3) Italowsownersof intellectual property to have financial benefits from the
property they have created.

4) They are provided financia incentive for the creation of and also to incur
the cost of investment in intellectual property.

5) Such rights motivate individuals creativity and thus also contributes to
economic growth.

6) It can also offer some economic aid to the holder of the right, through the
monopoly of their creations.

7) Itimprovesthe financial status of theindividual aswell as of the economy
of the country.

Intellectual property rightsin India

INTELLECTUAL PROPERTY RIGHTS

General

Theimportance of intellectual property in Indiaiswell established at all levels-
statutory, administrative and judicial. Indiaratified the agreement establishing
the World Trade Organisation (WTO). This Agreement, inter-alia, contains an
Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS)
which came into force from 1st January 1995. It lays down minimum standards
for protection and enforcement of intellectual property rightsin member countries
which are required to promote effective and adequate protection of intellectual
property rights with a view to reducing distortions and impediments to
international trade. The obligationsunder the TRIPSAgreement relateto provision
of minimum standard of protection within the member countries legal systems
and practices.

The Agreement provides for norms and standards in respect of following areas
of intellectual property:

e  Copyrightsand related rights

e TradeMarks

e  Geographical Indications

e Industrial Designs

e Layout Designsof Integrated Circuits

e Protection of Undisclosed Information (Trade Secrets)
e Patents

e Plant varieties
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Transition Period

India, as adeveloping country, had atransition period of five years (with effect
from 01 January, 1995), i.e,, till January 01,2000 to apply the provisions of the
Agreement. An additional transition period of fiveyears, i.e., till January 01,2005,
isalso available for extending product patent protection to areas of technology
not protected so far. This would be mainly in the areas of pharmaceuticals and
agricultural chemicals.

Copyrights

India’'s copyright law, laid down in the Indian Copyright Act, 1957 as amended
by Copyright (Amendment) Act, 1999, fully reflects the Berne Convention on
Copyrights, to which Indiais aparty. Additionally, Indiais party to the Geneva
Convention for the Protection of rights of Producers of Phonograms and to the
Universal Copyright Convention. Indiais aso an active member of the World
Intellectual Property Organisation (WIPO), Genevaand UNESCO.

The copyright law has been amended periodically to keep pace with changing
requirements. The recent amendment to the copyright law, which cameinto force
in May 1995, has ushered in comprehensive changes and brought the copyright
law in line with the developments in satellite broadcasting, computer software
and digital technology. The amended |law has made provisionsfor thefirst time,
to protect performer’s rights as envisaged in the Rome Convention.

COPYRIGHTS

e The Indian copyrights law, laid down in the Indian Copyright Act, 1957,
fully reflectsthe Berne Convention on Copyrights, to which Indiaisaparty.
India is also an active member of the World Intellectual Property
Organisation, Geneva.

e TheAct protectsliterary, artistic works and performance rights by making
it unlawful to reproduce such works without the owner’s permission.

e Theauthor of thework isthefirst owner of the copyright in the work.

e Regidtration of the copyright isnot compul sory either for acquiring copyright
or for enforcing by way of suit against the infringement of the copyright.

e  The Copyrights Act protects the following classes of work:
—  Origind literary, dramatic, musical and artistic works
—  Cinematography films
— Sound recording

Infringement of copyright

Illegal use or Violation by way of exploitation within authorisation of the author
of the copyright amountsto infringement. The governing principlesfor deciding
the infringement of copyright are as under:

e There can be no copyright in an idea, subject matter, themes, plots or
historical or legendary facts and violation in such casesis confined to the
form, manner and arrangement and expression of the idea by the author of
the copyrighted work.



Where the same ideais being developed in a different manner it manifests that
the source being common, similarities are bound to occur. In such cases, the
Courts should determine whether or not the similarities are on fundamental or
substantial aspects of the mode of expression adopted in the copyright work. If
the defendant’swork isnothing but aliteral limitation of the copyright variations
of the copyrights. In other words, in order to be actionable, the copy must be a
substantial and material one, which at once leads to the conclusion that the
defendant is guilty of an act of piracy.

e  Oneof thesurest and safest teststo determine whether or not there hasbeen
aviolation of copyright isto seeif the reader, spectator or the viewer after
having read or seen both the works is clearly of the opinion and gets an
unmistakable impression that the subsequent work appears to be a copy of
theoriginal.

e  Wherethethemeisthe same but is presented and treated differently so that
the subsequent work becomes a completely new work, no question of
violation of copyright arises.

e  Where, however, apart from the similarities appearing in the two works,
there are also material and broad dissimilarities which negate the intention
to copy the original and the co-incidences appearing in the two works are
clearly incidental, no infringement of the copyright comes into existence.

e  Piracy must beproved by clear and cogent evidence after applying thevarious
tests laid down.

Fair dealing with any work has been kept out of the mischief of the Copyright
Act.

Court may take the assistance of an expert in complicated and technical aspects
of the violation of copyright(s).

e Thetesttodetect piracy isto see whether mistakesand deviations occurring
in the original have also been reproduced.

e Law restraining human enterprise should beliberally construed and therefore
Copyright Act should not be interpreted so as to shut out research and
scholarship.

e  The burden lies on the plaintiff to satisfy the court that the defendant has
infringed his copyright.

e Innocenceis no defence to a charge of infringement.

e Aninfringement isin the nature of an invasion of aright of property and
therefore intention of the infringer is immaterial provided there is
infringement.

e  For determination of the question of infringement, the result and not the
intention isrelevant.

e The owner of the literary work could bring action for infringement of
copyright even though theliterary work was not registered. Non-registration
of work does not prevent an action for infringement.

Exceptionsto infringement of copyright
The following acts, amongst others, do not constitute infringement:

Intellectual Property Rights
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e Fair dealing with a literary, dramatic, musical or artistic work not being
computer programmes for the purposes of private use including research,
criticism or review, making copies of computer programmes for certain
purposes, reporting current events in newspaper magazines or by
broadcasting or in acinematography film or by means of photographs.

e Reproduction of judicial proceedings and reports thereof, reproduction
exclusively for the use of Members of Legislature, reproduction (artistic
work excluded) in acertified copy supplied in accordance with law.

e Reading or recitation in public of extracts of literary or dramatic work.

e Publication in acollection for the use in educational institutionsin certain
circumstances.

e Reproduction by teacher or pupil in the course of instruction or in question
papers or answers.

e Performance in the course of the activities of educational institutions in
certain circumstances.

e The causing of a sound recording to be heard in public utilising it in an
enclosed room or in clubsin certain circumstances.

e Performance in an amateur club given to a non-paying audience or for
religiousinstitutions.

e  Reproduction in newspapersand magazine of an article or current, economic,
political, social or religious topicsin certain circumstances.

e  Theowner of the copyright in an existing work or the prospective owner of
the copyright in afuture work may assign the copyright to any person either
wholly or partialy, generally or subject to any limitation and for the whole
term of the copyright or any part thereof.

e  Theowner of the copyright in any existing work or the prospective owner
in any future work may grant any interest in the right by licensein writing
signed by him or by his duly authorised agent.

Severa measures have been adopted to strengthen and streamline the enforcement
of copyrights. Theseinclude the setting up of a Copyright Enforcement Advisory
Council, training programsfor enforcement officers and setting up special policy
cellsto deal with casesrelating to infringement of copyrights.

TradeMarks

Trade marks have been defined asany sign, or any combination of signs capable
of distinguishing the goods or services of one undertaking from those of other
undertakings. Such distinguishing marks constitute protectable subject matter
under the provisions of the TRIPS Agreement. The Agreement provides that
initial registration and each renewal of registration shall be for aterm of not less
than 7 years and the registration shall be renewable indefinitely. Compul sory
licensing of trade marksis not permitted.

Keeping inview the changesin trade and commercial practices, globalisation of
trade, need for simplification and harmonisation of trade marks registration
systemsetc., acomprehensive review of the Trade and Merchandise MarksAct,



1958 was made and a Bill to repeal and replace the 1958 Act has since been
passed by Parliament and notified in the Gazette on 30.12.1999. This Act not
only makes Trade Marks Law, TRIPS compatibility but aso harmonisesit with
international systemsand practices. Work isunderway to bring thelaw into force.

The Trade and Merchandise Marks Act, 1958

AnAct to provide for the registration and better protection of Trade Marks and
for the prevention of the use of fraudulent marks on merchandise.

1.7 TYPESOFINTELLECTUAL PROPERTY
RIGHTS

Intellectual property refers to the right over the intellectual work and not the
work itself. Intellectual property rights can be categorised into various types as
per the nature of work. The most common types of intellectual property are
copyrights, trademarks, patents, industrial design rights and trade secrets which
can be explained as follows:

1) Copyright: Itisaright that is provided to the owner of aliterary or artistic
work. It is an exclusive right to control the publication, distribution and
adaptation of creative works. Copyright laws deal with the intellectual
property of creative works like articles, books, music, software, painting,
etc.

Theright lies with the owner cum copyright holder for a certain period of
time. Astime lapses, the work can be republished or reproduced by others.
Usually, the timespan of a copyright extends through the entire life of the
owner and lasts up to a period of about 50 to100 years after death.

In case of anonymousworks, theright lastsfor 95 years after publication or
120 years after the creation.

2) Trademarks: Companies, political parties, governmental bodiesand several
running institutions can be identified or recognised on basis of certain
symbols assigned by them. These symbols are nothing but the trademark,
which isgenerally used to identify a particular product, which indicatesits
source. A trademark can be acombination of words, phrases, symbols, logos,
designs, images or devices, used by an individual, legal entity or business
organisation to distinguish their products from that of others. For example,
one canidentify the products of Reebok/L G/Whirlpool/Godrej through their
logo, which is embossed on their products. Another example can be the
logo of NGO's like WHO, UNICEF and so on which differentiates these
institutions with each other.

The organisations get their trademarks registered and these trademarks are
protected legally. If these trademarks are ever misused, then the owners can
claim legal actions against those persons who use their trademarks. The
right of trade marks defend the products and services of the company
or institutions which helps in developing their brand, including
pharmaceuticals.

Intellectual Property Rights

13



Human Resource Laws

14

3)

4)

5)

They can beregistered nationally or internationally, enabling the use of the
symbol ®. An unregistered trade mark is followed by the letters ™. This
can aso be enforced in court if acompetitor or any one else uses the same
or similar name to trade in the same or asimilar field.

Patents: Patents are rights related to new discoveries. Patents are used to
protect new product, process, apparatus. The right to patent says that the
invention is not obvious in light of what has been done before or has not
been duplicated and has not been disclosed anywhere in the world at the
time of the application. But of course the patent can only be given to those
inventionswhich haveapractical purpose. Thisright isconferred on persons
who invent any new machine, process, article of manufacture or composition
of matter, biological discoveries, etc.

There are certain set criteria of patent which may differ from country to
country and ones’ invention should meet the set criteriain order to get their
rights protected. In general, theinvention must be new, inventive and should
be useful or can be applied in industries.

The person needsto get registered in order to receive the patent for his/her
invention. Oncetheindividual hasbeen granted the patent for theinvention
then he or she has an exclusive right to control others from making, using,
salling, or distributing the patented invention without permission. Generally,
the time limit of a patent is 20 years from the date of filing the application
(for the patent).

Industrial design rights: Theserightsa so come under intellectual property
and protect the visual design of objects. These rights are assigned to the
products distinguished by their novel shape or pattern. The design may be
in form of a shape, colour, pattern or a combination of all these things. It
can be an industrial commodity or a handicraft. The design can be either
two-dimensional (based on pattern, colours and lines) or three-dimensional
(as per shape and surface).

The right is assigned on basis of several factors like, novelty, originality
and visual appeal. The person who has an industrial design right has the
exclusiveright to make or sell any objectsinwhichthedesignisapplicable.
Theright isconferred for aperiod of 10 to 25 years. The designisrequired
to be registered either nationally or under an EU (European)-wide single
right.

Tradesecrets: Trade secretsaretherightsassigned to the designs, practice,
formulas, instrument, processes, recipes, patterns or ideas being used or
owned by a company to gain economic advantage over its competitors.

The owner of atrade secret does not possess any right over anyone who gains
access to that secret independently, but he can prevent the use of trade secret by
anyone who has learned it through the owner. For example, an employer can
protect trade secrets through contracts with his employees. It differs from other
types of intellectual property, because it is the responsibility of the owner to
keep the secret and it is not protected through government policies. Once the
trade secret is disclosed, it can be applied as well as exploited by any other
person.



Self Assessment Questions
State whether the following are true or false-

i) Theowner of atrade secret does not possess any right over anyone who
gains access to that secret independently ()

i) Copyrights are assigned to the products distinguished by their novel
shape or pattern. ()

iii) Intellectual property rights helps in protecting the ownership and
originality of theindividuals' creation. ()

iv) Trademark isaright that isprovided to the owner of aliterary or artistic

work. ()

1.8 EMERGING ISSUESOF INTELLECTUAL

PROPERTY RIGHTS

Having acopy right over one'sintellectual contribution, no doubt isasignificant
matter not only for theindividual or the organisation, it isasignificant contribution
as well as a matter of repute to the concerned nation. Yet there are certain
unresolved issues or agenda which question the process as well as concept of
intellectual property rights. Some of them can be pointed out as follows:

1)

2)

3)

| ssueof resour cepiracy: Inorder to build up global economies, the countries
adopt as well astake up the biological aswell as natural resources of other
countries. These resources which may have an origin somewhere else might
be reconised aswell as patented somewhere el se, just because of negligence
or ignorance of the home country. For example, the transfer of basmati
varieties of rice from Indiato build up the rice economy of the US; the free
flow of neem seeds from the farms, fields and commons to corporations
like W. R. Grace for export. There exist no laws or legal actions against
such piracies/ ignorance.

Intellectual and cultural piracy: With an objective to compete and gain
recognition as well as better financial conditions, the unique activities,
cultural and intellectual heritage of communities and the country is freely
taken. Many atimesthe nations and communities claim for such intellectual
property rights which does not originally belong to them and neither have
been taken with prior recognition or permission from the actual place. For
instance, the use by US corporations of the trade name ‘basmati’ for their
aromatic rice, or Pepsi’s use of the trade name ‘Bikaneri Bhujia’. Such
activities are debatable and questionable.

Economic piracy: At severa circumstancesthe domestic and international
markets are seized or taken over by using the trade names, thereby
demolishing thelocal economiesand national economieswheretheoriginal
innovation took place. This also adversely affects the livelihoods and
economic survival of millions. For example, US rice traders usurping
European markets; Grace usurping the US market from small scale Indian
producers of neem based biopesticides.

Intellectual Property Rights
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4) Internet piracy: Inthisdigital world, it isrealy difficult for nations and
organisations to maintain their originalities and trade secrets. Internet and
intranet are two basic ways which may lead to |eakage of confidential and
origina information.

5) Infringement of copyrights: Many atimes, there are severe violations of
laws, where the competitorswithout taking prior permission to the concerned
person, uses the domestic and literary work.

1.9 SIGNIFICANCE OF INTELLECTUAL
PROPERTY RIGHTS

Anintellectual property right isan important right and values the creativity and
originality which isaresult of anindividual’s mind and intelligence. Therefore,
it has several significance and importance. Some of them include the following:

e Intellectual property rights providesincentives aswell asrecognition to the
concerned persons authorities/ nations/institutions/ or organisations.

e Intellectua property rights encourages innovations and ensures a better
quality of life. Industrial designs are what make a product attractive and
appealing; hence, they add to the commercial value of aproduct and increase
its marketability

e Just like the elements of a good product or service, the elements of a good
advertisement are likely to be imitated or copied by others. So, it is hardly
surprising that one or more types of 1P rights come into play in creating
content for an advertisement, or while deploying an advertising campaign.

1.10 THE INDIAN PATENT ACT

Thefirst Indian patent lawswerefirst promulgated in 1856. These were modified
from time to time. New patent |aws were made after Independence in the form
of the Indian Patent Act 1970.

During the process of such amendments, India became a member of the Paris
Convention, Patent Cooperation Treaty and Budapest Treaty.

The salient and important features of the amended Act are that an invention may
satisfy the conditions of novelty, inventiveness and usefulness, but if you claim
a compound without spelling out its utility, you may be denied a patent.

Self Assessment Questions
Fill in the blanks.

i) Intellectual propoerty rights providesincentivesaswell as
to the concerned persons authorities/ nations/
institutions/ or organisations.

i) Inthisdigital world, itisreally for
nations and organisationsto maintain their originalitiesand trade secrets.

iii) Thefirst Indian patent laws were first promulgated in




1.11 LET USSUM UP

It can thus be concluded that there exists an immense significance of originality
and creativity of human beings. Theintellectual property rightsisone of theway
by which the worth of human resource is being valued. It also says that no one
can duplicate the intellectual property without prior permission from the
concerned persons. Such misuses or violations will be considered as a criminal
activity and may lead to penalties or imprisonment.

1.12 UNIT END QUESTIONS

1) Define the concept, meaning and significance of intellectual property and
intellectual property rights.

2) Discussthe different types of intellectual property rights.
3) Describetheissues and agenda of the intellectual property rights.
4) Explain the nature and objectives of the intellectual property rights.
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2.0

INTRODUCTION

Constitutions of all nations formulate, amend and propagate different acts and
laws, in order to have aproper, systematic and well disciplined functioning of all
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systems. Asaunit of human resource in organisational behaviour, this unit will
discuss about the various laws which have been constituted for welfare and
protection of labour in organisations. The unit will depict how the government
of Indiaaswell as other nations tries to prevent the exploitation of labour with
the help of certain acts and amendments.

21 OBJECTIVES

On completing this unit, you will be able to:

e Definelabour laws,

e  Elucidate the concept of labour laws;

e Explain thevarious labour laws of India;

e Delineate the distinctive feature of Indian labour laws,

e  Describe the emergence of international |abour laws; and

¢ Delineate the convention of International Labour Organisation.

2.2 CONCEPT OF LABOUR LAW

Law can be defined as a complete system of rules that every individual of a
country/ institution/organi sation/community/workplace must obey. Violation of
laws may lead to acriminal offence. In order to protect the interest and rights of
labour work force, the government formul ates and keeps on amending the labour
laws. Basically, labour law consists of acollection of laws, administrative rules
and precedentswhich reflect or explainsthelegal rightsaswell aslegal restrictions
onthework forceand their organisations. It differentiatesaswell as createslinks
between the employers, employees as well as trade unions.

In several countrieslike, Canada, thelaws of employment at unionised workplaces
are differentiated ( that is, they are different) from those related to particular
individuals. Whereas, in severa countries, no such distinctionismade. Thelabour
laws can be broadly classified in to the following two major categories.

2.2.1 Collective Labour Law

The collective labour law contains the laws related to the tripartite relationship
between employee, employer and the trade union. It shows all the rules and
restrictions which should be followed to resolve any issues or problems which
exists, or appears to exist between the three major bodies (employee, employer
and the trade union) of the organisation.

2.2.2 Individual Labour Law

The individual labour law is more concerned about the rights of an individual
employes at hisor her workplace. It aso shows the standard conditions for the
contract or agreement that will be agreed upon by the employee and the employer.

Thelawsfor protecting the rights of the labour has activly been the result of the
labour movements that has occurred in the 19" and the 20" centuries. Labour
rights have been integral to the social and economic development since the
industrial revolution.



2.3 LABOURLAW IN INDIA

Since long time, India has also been active in implementing and amending acts
and laws for the workforce of the organisations in India. Approximately, there
are over fifty national laws and many more state level laws.

Our country, India equally ensures that the rights of workers within the
organisations of the country are higly protected. In one of the case, also known
as Uttam Nakate case,the Bombay High Court held that dismissing an employee
for repeated slegping on the factory floor was illegal, a decision which was
overturned by the Supreme Court of India

Moreover, it took two decadesto completethelegal process (Source: Wikipedia,
the free encyclopedia).

The labour laws in India also highlights the importance of a better |abour
ecosystem with the help of better education and training, infrastructure,
governance and the legal/regul atory structure and so on.

24 CATEGORIESOFINDUSTRY/ORGANISATION
UNDER INDIAN LABOUR LAWS

The labour laws of India, has broadly categorised the Indian organisationsin to
the following two specific categories, viz., (i) Factory and (ii) Shops and
commercia establishments. Let us take up these and discuss.

24.1 Factory

According to the Indian labour law, factories consists of all such industrial
establishments which has employed atleast 10 or more persons and carry
manufacturing activities. The factoriesin India are regulated by the provisions
of the FactoriesAct, 1948 (the said Act). The act deals with the required terms
and conditions related to health, safety, welfare, working hours and leave of
workersin factories. The FactoriesAct, 1948 empowers the State Governments
toframerules, sothat thelocal conditions prevailing inthe State are appropriately
reflected in the enforcement. The act of 1948 emphasises mainly onthe welfare,
health and safety of workers. The act also providesthe do’s and don’t’s against
use and handling of hazardous substance by the labours of the factoriesand also
lays down certain emergency standards and measures.

2.4.2 Shopsand Commercial Establishments

The second broad category of Indian organisations, according to the Indian labour
law is the shops and commercial establishments. It refersto those entire places
wherethe ultimate products or goods are sold to itsend users- the customersand
consumers. These outletsare regulated by Shopsand Commercial Establishments
Act which are formulated at state level and differ from state to state. The acts
predominantly containsthe termsand conditionsrelated to the opening and closing
timings, leave, weekly off, time and mode of payment of wages, issuance of
appointment letter etc.

Labour Laws (Indian and
International)
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25 STATUTORY/LEGISLATIVE REGULATION OF
CONDITION OF SERVICE WITHIN INDIAN
ORGANISATIONS

The constitution of Indiaprovidesalegal provision for regulating and codifying
conditions of service of the work force within all those industrial establishment
which has employed more than 100 workmen under the provisions of Industrial
Employment Act, 1946. Under the provisions of thisAct every employer of an
Industrial Establishment employing 100 or more workmen needs to precisely
define and point out the conditions of employment within the work place. Such
establishments needsto get those conditionsverified and certified by the certifying
authorities provided under Section 3 of this Act. It is compulsory for the
organisations to follow those conditions throughout the term of contract of
employment.

Self Assessment Questions
Fill in the blanks

i) Thelabour lawsof India, hasbroadly categorised the Indian organisations
into and category.

i) Approximately, thereareover national lawsand many
more state-level laws.

i) refersto those entire places where the ultimate products
or goods are sold to its end users — the customers and consumers.

Iv) Factoriesconsst of all suchindustrial establishmentswhich hasemployed
at least persons and carry manufacturing activities.

2.6 DISTINCTIVE FEATURE OF INDIAN
LABOUR LAWS

A uniqueor distinctive feature of Indian labour law and laws of employment are
that they categorise the employeesin to three main categories:

Employees of
India

A 4 A 4 A\ 4

Employees in government Private sector
controlled corporate bodies employees
known as Public Sector
Undertakings (PSUs)

Government
employees

Fig. 2.1: Categoriesof employeesof I ndiaaccordingtothelndian labour law and laws of
employment



It is the Constitution of India which governs the rules and regulations of the
gover nment employees. This gives an opportunity to the government employees
to have job security, statutory (that is, legal) service contentions and a regular
increment in the salary.

Where in, the employees of the public sector are governed by their own service
regulations, which either has statutory force, in the case of statutory corporations,
or are based on statutory orders.

Distinctively, in the private sector, employees can be classified into two broad
categories namely management staff and workman. Managerial, administrative
or supervisory employees drawing asaary of Rs.1600/- or more per month are
considered management staff and thereisno statutory provisionsrelating to their
employment and accordingly in case of managerial and supervisory staff/employee
the conditions of employment are governed by respective contracts of employment
and their services can be discharged in terms of their contract of employment.
Workmen category is covered under the provisions of the Industrial Disputes
Act.

2.7 THEINDIAN LABOUR LAWS

With an am to protect the rights of employees, to motivate them, retain them as
well as maintain their limits in organisations or at their work place, there have
been certain formulations of certain laws. The urgency of making labour laws
camefromtheworkers demand for asuitablework environment, right to organise,
and also from the demand of employersto delimit the powers of labour in order
to have a disciplined and goal oriented work force. The origin of labour rights
began from the era of the industrial revolution. These laws take care of many
features of employers, employees and the unions. The labour lawsin India has
been divided in to two major categories.

2.7.1 List of Indian Labour Acts

Below in the table are given the labour laws related to Indian context. These
include laws related to industrial relations, laws related wages, laws related to
working hours and conditions of services etc., laws related to equality and
empowerment of law.

Lawsrelated to I ndustrial Relations

1 | TheTrade UnionsAct, 1926
The Trade Unions (Amendments) Act, 2001

2 | Thelndustria Employment (Standing Orders) Act, 1946
The Industrial Employment (Standing Orders) Rules, 1946

3 | Thelndustrial DisputesAct, 1947

Lawsrelated to Wages

1 | ThePayment of WagesAct, 1936
The Payment of Wages Rules, 1937
The Payment of Wages (AMENDMENT) Act, 2005

Labour Laws (Indian and
International)
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2 | The Minimum WagesAct, 1948
The Minimum Wages (Central) Rules, 1950

3 | TheWorking Journalist (Fixation of Rates of Wages) Act, 1958
Working Journalist (Conditions of service) and Miscellaneous
Provisions Rules, 1957

4 | The Payment of BonusAct, 1965

The Payment of Bonus Rules, 1975

Lawsrelated toWorking Hour s, Conditionsof Servicesand Employment

1

The FactoriesAct, 1948

The Dock Workers (Regulation of Employment) Act, 1948

The Plantation Labour Act, 1951

The MinesAct, 1952

2
3
4
5

The Working Journalists and other Newspaper Employees
(Conditions of Service and Misc. Provisions) Act, 1955
The Working Journalists and other Newspaper Employees
(Conditionsof Service and Misc. Provisions) Rules, 1957

The Merchant Shipping Act, 1958

The Motor Transport WorkersAct, 1961

The Beedi & Cigar Workers (Conditions of Employment) Act, 1966

©O© |0 ([N |o

The Contract Labour (Regulation & Abolition) Act, 1970
The Contract Labour Regulation Rules

The Sales Promotion Employees (Conditions of Service) Act, 1976
The Sales Promotion Employees (Conditions of Service) Rules, 1976

11

The Inter-State Migrant Workmen (Regulation of Employment and
Conditions of Service) Act, 1979

12

The Shops and Establishments Act

13

The Cinema Workers and Cinema Theatre Workers (Regulation of
Employment) Act, 1981

The Cinema Workers and Cinema Theatre Workers (Regul ation of
Employment) Rules, 1984

The Cine Workers Welfare Fund Act, 1981.

14

The Dock Workers (Safety, Health & Welfare) Act, 1986

15

The Building & Other Construction Workers (Regulation of
Employment & Conditions of Service) Act, 1996

16

The Dock Workers (Regulation of Employment) (inapplicability to
Major Ports) Act, 1997




Lawsrelated to Equality and Empower ment of Women

The Maternity Benefit Act, 1961

The Equal Remuneration Act, 1976

Lawsrelated to Deprived and Disadvantaged Sections of the Society

1 | TheBonded Labour System (Abolition) Act, 1976
The Child Labour (Prohibition & Regulation) Act, 1986
3 | TheChildren (Pledging of Labour) Act, 1933
Lawsrelated to Social Security
1 | TheWorkmen's Compensation Act, 1923
The Workmen’s Compensation (Amendments) Act, 2000
The Employees State Insurance Act, 1948
3 | TheEmployees Provident Fund & Miscellaneous ProvisionsAct, 1952
The Employees’ Provident Fund & Miscellaneous Provisions
(Amendment) Act, 1996
4 | The Payment of Gratuity Act, 1972
The Payment of Gratuity Rules
5 | TheUnorganised Workers' Socia Security Act, 2008
The Unorganised Workers' Social Security Rules 2008
Lawsrelated to Labour Welfare
1 | TheMicaMines Labour Welfare Fund Act, 1946
2 | TheLimestone & Dolomite Mines Labour Welfare Fund Act, 1972
3 | TheBeedi Workers Welfare Fund Act, 1976
4 | The Beedi Workers Welfare CessAct, 1976
The Beedi Worker’s Welfare Cess Act Rules, 1977
5 | The Iron Ore Mines, Manganese Ore Mines & Chrome Ore Mines
Labour Welfare Fund Act, 1976
6 | The lron Ore Mines, Manganese Ore Mines & Chrome Ore Mines
Labour Welfare CessAct, 1976
7 | The CineWorkers Welfare Fund Act, 1981
8 | The CineWorkers Welfare CessAct, 1981
9 | The Employment of Manual Scavengers and Construction of Dry

latrines Prohibition Act, 1993

Labour Laws (Indian and
International)
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Lawsrelated to Employment and Training

1 | The Employment Exchanges (Compulsory Notification of Vacancies)
Act, 1959

The Employment Exchanges (Compulsory Notification of Vacancies)
Rules, 1959

2 | TheApprenticesAct, 1961

Others

1 | TheFatal AccidentsAct, 1855

2 | TheWar Injuries Ordinance Act, 1943

3 | TheWeekly Holiday Act, 1942

4 | The National and Festival Holidays Act

5 | TheWar Injuries (Compensation Insurance) Act, 1943

6 | ThePersonal Injuries (Emergency) ProvisionsAct, 1962

7 | ThePersonal Injuries (Compensation Insurance) Act, 1963

8 | The Coal Mines (Conservation and Development) Act, 1974

9 | TheLabour Laws(Exemptionfrom Furnishing Returnsand Maintaining
Register by Certain Establishments) Act, 1988

10 | ThePublic Liability Insurance Act, 1991

2.7.2 Collective Labour Law

The laws which maintain the link and relationship between the employers,
employees and the union are included under this category. Some of the major
collective labour laws are asfollows:

2.7.3 Thelndustrial DisputesAct (1947)

The act of industrial disputes was constituted in 1947 in order to limit/ prevent
or restrict the unfair labour practices, by employers, workers or trade unions
through imposition of fines and imprisonment. According to the law, workers
can form or join unions of their choice. The Act says no company can fire
employees or close down without having a government approval from at least
100 workers/ employees.

Anindustria dispute may be defined asaconflict or difference of opinion between
management and workers on the terms of employment. It is a disagreement
between an employer and employees’ representative; usually atrade union, over
pay and other working conditions and can result in industrial actions. When an
industrial dispute occurs, both the parties, that is the management and the
workmen, try to pressurise each other. The management may resort to lockouts
while the workers may resort to strikes, picketing or gheraos.



As per Section 2(k) of Industrial Disputes Act,1947, an industrial dispute in
defined asany dispute or difference between employersand employers, or between
employers and workmen, or between workmen and which is connected with the
employment or non-employment or the terms of employment or with the
conditions of labour, of any person. This definition includes al the aspects of a
dispute. It, not only includesthe disagreement between employeesand employers,
but also emphasi ses the difference of opinion between worker and worker. The
disputes generally arise on account of poor wage structure or poor working
conditions. This disagreement or difference could be on any matter concerning
theworkersindividually or collectively. It must be connected with employment
or non-employment or with the conditions of labour.

From the point of view of the employer, anindustrial disputeresultingin stoppage
of work means a stoppage of production. Thisresultsin increase in the average
cost of production since fixed expenses continueto beincurred. It also leadsto a
fall in sales and the rate of turnover, leading to afall in profits. The employer
may also be liable to compensate his customers with whom he may have
contracted for regular supply. Apart from the immediate economic effects, |oss
of prestige and credit, alienation of the labour force, and other non-economic,
psychologica and social consequences may also arise. Loss due to destruction
of property, persona injury and physical intimidation or inconvenience also arises.

For theemployee, anindustrial dispute entailslossof income. Theregular income
by way of wages and allowance ceases, and great hardship may be caused to the
worker and hisfamily. Employeesalso suffer from personal injury if they indulge
in strikes, picketing etc. The psychological and physical consequences of forced
idleness, the threat of loss of employment in case of failure to settle the dispute
advantageously, or thethreat of reprisal action by employersalsoexists. Prolonged
stoppages of work have a so an adverse effect on the national productivity, national
income. They cause wastage of national resources. Hatred may be generated
resulting in political unrest and disrupting amicable social/industrial relations or
community attitudes.

2.7.4 Trade Union Act (1926)

The act provides an opportunity to the workersto form their own unions and get
their unionsregistered. Further, aregistered Trade Union of workmen shall at all
times continue to have not lessthan ten per cent or one hundred of the workmen.
2. Definitions - In this act the appropriate Government means in relation to
Trade Unions whose objects are not confined to one State, the Central
Government, and in relation to other Trade Unions State Government, and unless
thereis anything repugnant in the subject or context,

a) “Executive” means the body, by whatever name called to which the
management of the affairs of a Trade Union is entrusted,

b) Inthecaseof aTrade Union, the trade union membersinclude any member
of the executive thereof, but does not include an auditor;

“Registered Trade Union” means a Trade Union registered under this Act;
Trade dispute means any dispute between employers and workmen or between
workmen and workmen, or between employersand employerswhichisconnected
with the employment, or non-employment, or the terms of employment or the

Labour Laws (Indian and
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conditionsof labour, of any person, and “workmen” meansall persons employed
in trade or industry whether or not in the employment of the employer with
whom the trade dispute arises; and

“Trade Union” means combination, whether temporary or permanent, formed
primarily for the purpose of regulating the relations between workmen and
employers or between workmen and workmen, or between employers and
employers, or for imposing restrictive condition on the conduct of any trade or
business, and includes any federation of two or more Trade Unions;

2.7.5 Provisionsof the Factories Act, (1948)

According to this act, the in order to maintain the interest and effeciency of the
employees/ workers, theemployerswill provide several provisionslike—training
facility, occupational health center, promotional opportunities, etc., to themwithin
the factories/ industries.

There are three mgjor legidations relating to occupational health and safety in
India. They arerelated to the health and safety of persons employed in factories,
mines and Ports.

TheFactoriesAct 1948

For health

Ventilation and temperature Disposal of wastes

Cleanliness Dust and fumes

Artificial humidification Overcrowding

Lightening Drinking water

Latrinesand urinals

Spittoons

For Safety

Fencing of machinery

Work on machines in motion

Cashing of new machines

Protection of eyes

Hoists and lifts Self acting machinery
Excessive weights Pressure plant

Precaution against dangerous fumes

Floors, stairs, means of access

Precaution in case of fire

Explosives of inflammable gas

Safety ofbuilding and machinery

Maintenance of buildings

For Welfare

Washing facilities

Facilitiesfor sitting

First Aid Appliances

Canteens

Rest rooms and shelters

Creches

Facilitiesfor storing and drying clothing




2.76 MinesAct (1952) Labour Laws (Indian and

International)
Persons employed in the coal and oil mines.

It provides the following provisions for health and safety of mine workers

Drinking water Conservancy
Medical appliances Working hours
Notice about accidents Notice of certain diseases

Dock wor ker s(Safety, Health and Welfare ) Act, 1986. Thefollowing provisions
aremade

Surfaces Fencing of dangerous places
Passage to be kept clear Railings and fences

Staging construction and maintenance | Work on staging

Life saving appliances [llumination

Fire protection Excessive noise

Access between deck and hold Stairs

Floor loading Construction

Access between deck and vessel Access between shore and ship

I ndividual labour law

All India Organisation of Employers points out that there are more than 55 central
labour laws and over 100 state labour laws. Some of these laws are asin given
below.

2.7.7 Workmen’'s Compensation Act (1923)

Other than aperson whose employment is of acasual nature and who isemployed
otherwise than for the purposes of the employer’s trade or business shall be
compensated with salary, bonus, leaves and holidays according to the norms of
the organisation. Workmen’'s Compensation (Amendment) Bill, 2009 has been
passed by both the Houses of the Parliament. It isto take form of an Act after
getting the President’s assent.

The main recommendations of the Bill were—

e Renaming the Workmen's Compensation Act, 1923 as the Employee’s
Compensation Act to make it gender sensitive.

e Raising the compensation paid to the workers and their family membersin
case of death to Rs. 1.2 lakh from current Rs. 80,000.

e Raising the compensation for permanent disability to Rs. 1.4 lakh from
present Rs. 90,000. Also the funeral expenseswere proposed to beraised to
Rs. 5,000 from Rs. 2,500.

The Bill also proposed to empower the Central Government to specify monthly
wagesfor the purpose of compensation and timely enhancement of the minimum

rates of compensation. a1
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Besides this the Bill even contained a provision for actual reimbursement of
medical expenses incurred on account of injury caused during course of
employment. There were provisions for disposal of compensation cases by
Commission within atime period of 3 months.

2.7.8 Weekly HolidaysAct (1942)

An Act which was formulated for the grant of weekly holidays to persons
employed in shops, restaurants and theatres. The employeeswill compulsory be
given holiday within every week.

2.7.9 Minimum WagesAct (1948)

The act says that the employees should be given a minimum wage with which
they can meet the daily needs of their life.

TheMinimum WagesAct, 1948 was enacted to safeguard theinterests of workers,
mostly in the unorganised sector by providing for the fixation of minimum wages
in certain specified employments. It binds the employers to pay their workers
the minimum wages fixed under the Act from time to time.

Under the Act, both the Central Government and the State Governments are the
appropriate Governments to fix, revise, review and enforce the payment of
minimum wages to workers in respect of ‘scheduled employments’ under their
respective]jurisdictions. There are 45 scheduled employmentsin the Central sphere
and as many as 1530 in State sphere.

Inthe Central sphere, theAct isenforced through the Central Industrial Relations
Machinery (CIRM). CIRM isan attached office of the Ministry of Labour andis
also known asthe Chief Labour Commissioner (Central) [ CL C(C)] Organisation.
The CIRM is headed by the Chief Labour Commissioner (Central). While, the
State Industrial Relations Machinery ensures the enforcement of the Act at the
State level.

Theappropriate Government isrequired to appoint an Advisory Board for advising
it, generaly in the matter of fixing and revising minimum rates of wages. The
Central Government appoints a Central Advisory Board for the purpose of
advising the Central and State Governments in the matters of the fixation and
revison of minimum rates of wages as well as for co-ordinating the work of
Advisory Boards.

Minimum wage and an alowance linked to the cost of living index and isto be
paid in cash, though payment of wages fully in kind or partly in kind may be
allowed in certain cases. The minimum rate of wages consists of a basic wage
and aspecial alowance, known as‘ Variable DearnessAllowance (VDA)' linked
to the Consumer Price Index Number. The alowance is revised twice a year,
once in April and then in October.

Under the Minimum Wages Act, there are two methods for fixation/revision of
minimum wages, namely:

e  Committee method: Under this method, committees and sub-committees
are set up by the appropriate Governments to hold enquiries and make
recommendations with regard to fixation and revision of minimum wages,
asthe case may be.



e Notification method: Under this method, Government proposals are
published in the Official Gazette for information of the personslikely to be
affected thereby and specify a date not less than two months from the date
of the notification on which the proposals will be taken into consideration.

2.7.10 ThePayment of BonusAct (1965)

According to thisAct, the workers in any industry for any skilled or unskilled
labour, including manual, supervisory, managerial, administrative, technical or
clerical should receive yearly bonus.

2.7.11 TheContract Labour Act (1970)

The act prohibits companies from hiring temporary workers. Women are not
permitted to work night shifts.

2.7.12 Child Labour Act (1979)

The child labour laws got an existence since 1979. Thelaws madeit illegal for a
child to work in hazardous industries, like factories with heavy and dangerous
machinery.

Self Assessment Questions
State whether the statements are true or false;

i) Theact of industrial disputeswas constituted in 1947 in order to delimit
the unfair labour practices. ()

i) The minimum wages act says that the employees should be given a
minimum wage. ()

iii) The employees of the public sector are governed by their own service
regulations, which has a statutory force. ()

iv) The Contract Labour Act, 1970 encourages companies from hiring
temporary workers. a/

2.8 EMERGENCE OF THE INTERNATIONAL
LABOUR LAWS

In the late 19" century it was realised all over the world that there should be
ways to promote international regulation of labour matters. In 1897, an
International Association for the Legal Protection of Workerswas set upin Basle.

The activity of this private organisation led several governments to bring out
changes and protect the rights of workers at international level. This section of
thetreaties provided for the establishment of an International Labour Organisation
in ‘ Peace conference.

The international labour organisation was proposed to hold meetings and
conferences from time to time and would be attended by its member countries.
Since then, the International Labour Conference has met regularly in general
once ayear, except during the Second World War.

The most important entity which takes care of such protection of rightsand laws
of labour at an international level is— the ‘International Labour Organisation’
(ILO).
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2.9 OBJECTIVESOFTHE INTERNATIONAL
LABOUR ORGANISATION (ILO)

In order to maintain the values and principles, the ILO has formulated the
following objectives:

e Itamsat providing full employment and raising of the standards of living
of the employees.

e  Withthe help of formulating the laws, the ILO facilitates training policies
inregard to wages, hours of work and other conditions of work the effective
recognition of theright of collective bargaining.

e It ams at enhancing the cooperation of management and labour in the
continuous improvement of productive efficiency, and

e  With the help of the collabouration between the workers and employer in
the preparation and application of social and economic measures, it aimsto
provide basic incometo all.

e |t tries to prevent international competition from taking place to the
disadvantage of workers.

e |t purportsto provide social justiceto all labours.

210 GLOBAL INSTRUMENTSOF
INTERNATIONAL LABOUR LAW

ILO has constituted several objectives, numerous conventions and
recommendations in order to maintain the efficiency of workers. While the
Constitution of the |LO mainly contains provisionsrelating to the functioning of
the organisation, it also lays down a number of general principles which have
come to be regarded in certain respects as a direct source of law.

Such principles are contained in the Preamble of the Constitution and in the
Declaration concerning the Aims and Purposes of the Organisation, adopted by
the Conferencein Philadelphiain 1944 and incorporated in the ILO Constitution
in 1946.

2.10.1 ILO Conventions

Conventions are instruments designed to create international obligationsfor the
states. In addition to its Conventions, the ILO has adopted a number of
Recommendations, which are different from the point of view of their legal
character. Recommendations do not create obligations, but rather provide
guidelinesfor action.

Conventions have a number of specific features

Conventions are adopted within an institutional framework.

The conventions of ILO are such that they do not require type of diplomatic
negotiation which is usual in the case of treaties. They are rather prepared in
discussionsin an assembly that has many pointsin common with parliamentary
assemblies.



TheInternational Labour Conference, which adopts Conventions, is constituted
by representatives of gover nments, empl oyer s and wor ker s, each del egate being
entitled to voteindividually.

A two-thirds majority is sufficient for the adoption of a Convention, and
governments of the member nations should submit the Convention to their
competent authorities for further approval, i.e. as a rule to their parliaments.
Also, the governments have the obligation, when requested, to supply reportson
various issues related to Conventions.

Usually the Conventions haveflexibile clauses, becausethey aregeneraly directed
towards countrieswith very different economic, social and political conditions,
aswell asdifferent constitutional and legal systems.

2.10.2 Core Conventions

Some of core Conventions of the International Labour Organisation areasgiven
below:

1) Freedom of Association and Protection of the Right to Organise
Convention, 1948

The Convention provides aright to al workers and employersto form and
join organisations of their own choosing without prior authorisation, and
lays down a series of guarantees for the free functioning of organisations
without interference by the public authorities. In December 1997, 121
countries had ratified this convention.

2) Right to Organise and Collective Bargaining Convention, 1949

The Convention protects the workers and employers against acts of
interference by each other, and for measuresto promote col lective bargaining.
In December 1997, 137 countries had ratified this convention.

3) Abalition of Forced Labour Convention, 1957

The convention prohibitsthe use of any form of forced or compulsory labour
asameansof political coercion or education, punishment for the expression
of political or ideological views, workforce mobilisation, labour discipline,
punishment for participation in strikes, or discrimination. In December 1997,
130 countries had ratified this convention.

4) Discrimination (Employment and Occupation) Convention, 1958

This convention calls for a policy which will try to eliminate any kind of
discrimination in employment, training and working conditions, on grounds
of race, colour, sex, religion, political opinion, national extraction or social
origin and to promote equality of opportunity and treatment. In December
1997, 129 countries had ratified this convention.

5) Equal Remuneration Convention, 1951

The convention says that there will be an equal pay for men and women
performing the same or similar work. In December 1997, 135 countries had
ratified this convention.
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6) Minimum Age Convention, 1973

This convention aims at the abolition of child labour, stipulating that the
minimum age for admission to employment shall not be lessthan the age of
completion of compulsory schooling, and in any case not lessthan 15 years
(14 for developing countries). In December 1997, 59 countries had ratified
this convention.

211 EXAMPLESOF GLOBAL INSTRUMENTS

The membersof the ILO accept the Conventions constituted by the International
|abour organisation, keeping their economic and several other conditionsin view.
Following are some of the regional examples which have accepted the
Conventions of the ILO accordingly.

2.11.1 United Nations|nstruments

While the United Nations does not deal with labour matters as such, and
recognisesthe ILO asthe specialised agency responsible for taking appropriate
action for the accomplishment of the purposes set out in its Constitution, some
UN instrument of more general scope have also covered labour matters. In the
America, the North American Free TradeArea (NAFTA) has accepted the North
American Agreement on Labor Cooperation, and the Caribbean Community and
Common Market (CARICOM) has an Agreement on Social Security. However,
the instruments of the Organisation of American States (OAS) are still the main
source of international labour law in the region.

The UN General Assembly has adopted also a number of legally binding
Conventions concerning labour matters. The most important ones are:

1) The Convention on the elimination of al forms of racial discrimination
(1969)

2) The Convention on the elimination of all forms of discrimination against
women (1979)

3) The Convention on the rights of the child (1989)
4) The Convention on thethe status of the Refugees (1954)
5) The Convention on the status of the statel ess persons (1960)

2.11.2 European Instruments

The most comprehensive instrument adopted by the Council of Europe is the-
‘European Social Charter’ (1961). The Charter stipulatesthat any State wishing
to become a Party must accept at least five basic rights — namely: the right to
work, the right to organise, the right to bargain collectively, the right to social
security, the right to social and medical assistance, the right to the social, legal
and economic protection of the family, and the right to protection and assistance
for migrant workers and their families.

Themost original feature of the Charter isthat it recognisestherights of workers
and employersto collective action in case of conflicts of interest, including the
right to strike, subject to obligationsthat might arise out of collective agreements
previously entered into and to some further restrictions.



2.11.3 African Instruments

The Organisation of African Unity adopted the African Charter on Human and
Peoples’ Rights (1981) which includes the right to work under equitable and
satisfactory conditions, theright to equal pay for equal work and theright to free
association. Later onit also the African Charter on the Rights and Welfare of the
Child (1990) according to which each child will be equally protected from any
kind of economic exploitation:

Self Assessment Questions
Fill in the blanks

i)  With the help of formulating the laws, the facilitates
training policiesin regard to wages, hours of work and other conditions
of work.

i) Conventions are instruments designed to create
obligations for the states.

iii) IntheAmerica, the has accepted the North American
Agreement on Labor Cooperation.

iv) According totheAfrican Charter on the Rightsand Welfare of the Child
(1990),

212 LET USSUM UP

It can be summed up from the above discussion that, for the betterment of
employers as well as employees, several acts and amendments have been
formulated and constituted both at national and international level. Labour laws
try to protect the interest as well as fundamental rights of the employers and
employees.

2.13 UNIT END QUESTIONS

1) Keepingthedistinctivefeature of Indian labour, briefly explain the various
labour laws.

2)  What do you understand by theterms—‘individual labour law’ and * collective
labour law’ ?

3) What arethe basic features of International Labour Organisation?
4) Explaintheimportant Core Conventions of ILO. Illustrate few examples.

2.14 SUGGESTED READINGS

E. Hill, The Indian Industrial Relations System: Struggling to Address the
Dynamicsof aGlobalising Economy’ (2009) 51 Journal of Industrial Relations
395-410

Websites

http://www.southasiaexperts.se/pdf/I ndian% 20L abour % 20L aw% 20
PDF.pdf.
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3.0

INTRODUCTION

Like the previous units of this block, this unit will also be discussing about the
various human resource laws. But, primarily the present unit will focus on the
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different types of violence and harassment happening at work place and also the
different waysto protect the human rights at work placesand organisations. This
unit will also discuss about the various expectations of the employersaswell as
the employees and the issues generated from such expectations at work places.
In order to get the maximum utilisation from the potentials of employees, but at
the sametime, prevent the human resource from getting expl oited the government
has constituted several rulesand laws. It isthe duty of the employersaswell as
employees to follow these rules and understand the significance of these laws.
Particularly the employersor the organi sations have to understand the importance
of theselawsin order to safe guard theinterest of its employees. The present unit
will also deal with the different technical jargons or terms that come under the
instances of violence and harassment in work place.

3.1 OBJECTIVES

On completing this unit, you will be able to:

e Definework place violence and harassment;

e Explain the meaning of work place violence etc.;

e Describethe various types of work place violence;

e Explaintheways of preventing aswell asavoiding violence at work place;
e Anaysethedifferent types of harassment at work place; and

e Describe therole and importance of organisation aswell as constitution of
Indiain dealing with work place violence and harassment.

3.2 DEFINITIONAND MEANING OF WORK
PLACE VIOLENCE

The legal definition of work place violenceis asfollows:

Incidents where people are abused, threatened or assaulted in circumstances
relating to their work, involving an explicit or implicit challenge to their safety,
well being or health.

(Source- http://en.wikipedia.org, accessed on 27/12/2010)

Technically speaking, work placeviolencerefersto any kind of an act that involves
aggression, physical assault, or threatening behaviour which may take place in
between employees or the employer and the employees and vice versain work
place settings. These kinds of acts are of serious concern asthey cause physical
aswell asemotional harmsto self and other related persons (like the customers,
co workers, boss, manager, aswell asthe subordinates) at thework place. Broad
definitions of work place violence aso often include acts of sabotage on work
Site property.

Work place violence has emerged as a severe alarm, asit ultimately affects the
quality and service of employeesaswell asthe out put of organisation aswell as
country.

Unavoidably, these acts of violence is used by individuals in order to get what
they want which may include tangible (which can be touched) e.g., money as
well asintangible e.g., respect, recognition (which can not be touched) benefit.



They may want faster or better service, or they may desire attention or aternatively
to be left alone or scare people off.

Any how, the Indian constitution has taken several steps and amended several
lawsin order to avoid people from creating aswell as suffering from such types
of violence and protect the quality of out put of the organisations as well asthe
country.

3.3 TYPESOFWORK PLACE VIOLENCE

Itisclear from the above sectionsthat, work placeviolenceisakind of behaviour
that isbeing done within thework environment, with an objectiveto create harm
to the target person or group. This includes shaking fists, throwing objects, or
other overt physical acts, aswell asany verbal or written threatsto cause harmto
anyone or anything.

Occupational Health and Safety Administration (OSHA) reportsthat on average
they estimate that 2 million employees are victimised annually while at work.
Peoplewithin and outside of thework place can commit violencein thework place.

Work place violence can take place in different forms and ways. Some of these
typesof work place violence have been explained intermsof (i) Crimina violence
(i) Service User violence (iii) worker on worker violence. L et ustake up each of
these and explain.

3.3.1 Criminal Violence

A criminal violence takes place within the context of organisation by a person
who isin no way related to any employee or the employer. This may take place
in form of snatching away cash, drugs, immortal wealth. In such an act robbery
isthe main motive of the person.

3.3.2 Service User Violence

Service user violence occurs when the employee is unsatisfied in any aspect
with theworking conditions or services of the organisation or the employer. Itis
generated as result of frustration or an emotional conflict being felt by the
employee due to the service provided in the work place or by the victim.

3.3.3 Worker on Worker Violence

Whenever violenceis generated by the employees against their own colleagues,
supervisors, managers within the work place or the organisation, then such an
aggressive act is known as worker-on-worker violence. This is often linked to
protests against enforced redundancies, grudges against specific membersof staff,
or inresponseto disciplinary action that theindividual perceivesasbeing unjust.

Depending upon the types of harm done through brutality, violence can also be
categorised asfollows:

e Non physical violence (intimidation, abuse, threats etc.)
e Physical violence (punching, kicking, pushing etc.)

e Aggravated physical violence (use of weapons, e.g. guns, knives, syringes,
pieces of furniture, bottles, glasses, etc.)

Laws Related to Work Place
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Self Assessment Questions
Fill in the blanks

i) The kind of violencetakes place when the employee
isunsatisfied in any aspect with the working conditions or services of
the organisation or the employer.

i) Work place violence refers to any kind of an act that involves
between two or more than two persons within an
organisation or work place.

iii) The act of work place violence is used by individuals in order to get.

34 EFFECTSOFWORK PLACE VIOLENCE

Work place violence occurs more often than employees and employers may
realise. Such violence can have serious physical and psychological effects. The
levels of work place violence can encompass awide range of severity. Types of
violence can include threats, bullying, verbal abuse, physical abuse, sexual
harassment and even murder.

34.1 Physical Effects

Serious physical trauma, even death, can result from work place violence.

The obvious and potentially most dangerous effect of work place violence is
physical trauma. If the violence is of a physical nature, injuries, scarring, pain,
hospitalisation and even death may result. Threats of physical violence should
not be taken lightly. It is the manager’s responsibility to ensure the safety of all
employees by eliminating risks due to threats. Investigation, counseling,
termination and security might be necessary actions taken with regard to the
person making the threats.

3.4.2 Psychological Effects

L ong-term psychological problems often occur in victims of work placeviolence.

Victims of work place violence are more likely to suffer the long-term effects of
post traumatic stressdisorder (PTSD). PTSD isacommon psychological disorder
that usually affects veterans, victims of terrorism, rape and other violent crimes.
Other long-term psychological effects may include self-doubt, depression, fear,
insomnia, irritability, relationship conflicts, lack of motivation and self-blame.
If victimsdo not get the support and psychological help they need when reporting
violence in the work place, it will deter them and other witnesses from ever
reporting violence again. There are anumber of approachesthat can help victims
of work place violence, including counseling, emotional support, time off, and
medi cation.

3.4.3 Business Effects
Work place violence can permanently close a business.

The damage to the company as aresult of work place violence is not nearly as
important or severe asthe emotional or physical harm doneto thevictims, but it



is still amatter of concern. Work place violence can damage company morale.
Some employees might require extended time off, or may even resign. Other
problemsthat may occur includelower productivity and damageto the company’s
image. Theremay also bealossof fundsdueto legal costs, compensation, pension
payments and providing better insurance premiums.

In no way, violence can yield any positive result to the work or output of the
organisation. It isakind of an act that leads to physical or non physical harmto
the person, group or the organi sation concerned. Work placeviolenceisanissue
of which all businesses should be aware. An average of 16 people per day died
while at work during 2004. There are yet several negative outcomes or harmful
effects of the work place violence-

An act of violence can lead to poor morale and apoor image for the organisation,
making it difficult to recruit and keep staff.

It can al'so mean extra costs, to the organisation as aresult of the after effects of
the violence for example — absenteeism, higher insurance premiums and legal
fees, fines and compensation payments.

None the less for the victims who may be the employees, violence can cause
pain, distress and even disability or death. Physical attacks are obviously
dangerous but serious or persistent verba abuse or threats can also damage
employees’ health through anxiety or stress.

The non physical violence can also result in domestic violence. The victims may
try to get rid of thefrustration at the homefront (they may beabusive or physically
harmful to their family members and other relatives).

3.5 PREVENTINGAND STOPPING WORK
PLACE VIOLENCE

Experts believe that businesses can take anumber of stepsto dramatically reduce
their likelihood of an employee carrying out an act of work place violence. Many
of these are proactivein nature, designed to minimise the business's exposure to
violent acts by employees:

3.5.1 Formulate Norms and Policies Regarding Work Place
Behaviour

The best method to avoid work place violence isto form and adopt certain rules
and norms which would be compulsory to be followed by each and every
employee of the organisation. Such a policy should clearly state that threats,
intimidation, destruction of company property, and violencein any form will not
be tolerated and disciplinary actions may be taken against them.

3.5.2 Training Programmes

The organisations should periodically schedule and organise training programs
which would help in generating awareness amongst the employees. They need
to be aware of the different types of work place violence, how to raise voice
against such violence and the after effects of work place violence.
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3.5.3 Recruitment Policies

While recruiting potential candidates for a particular position, the organisation
should screen out the bi odata of the gpplicantsin advance. Those having acriminal
back ground, irregular employment history or violent in nature should be avoided.

3.5.4 ldentify Warning Signals

Thesignsof violence can easily be detected in the vicinity of the organisation. If
the management getsa sign of any arguments or unwanted behaviour that might
be taking place within agroup, between two group or in between two employees
it is the responsibility of the management to identify them and give them the
warning signalsin advance.

355 Sepsfor Detecting and Avoiding Work Place Violence

No matter if you arein an office environment, or lab environment the red flags
remain the same. The same goes for Principal Investigators at work.

Certain characteristics and behaviour constitute aprofilethat personify thelikely
candidates and should trigger ared flag:

e Malebetween 35 and 55 yearsold

e Midlifetransition, dissatisfied with life!

e Loner without atrue! support system

e Low self esteem!

e Generally worksin jobswith high! turnover

e History of being disgruntled during employment!

e Tendsto! project his shortcomingsto others

e History of intimidating coworkers and! supervisors

e Fedlspersecuted and views efforts to help with suspicion!
e \Watches othersfor violations and may keep records!

e Interested in! weapons, may be a collector or marksman
e Probably does not have apolice! record

Take potential warning signs seriously. When a person displays severa of these
characteristics or behaviour traits, an employer must take such warning signs
seriously. Management, at al levels, who lack the necessary experience and
expertise to handle this type of potentially explosive situation should rely on
appropriate outside resources. For example, these types of situations may call
for specialised psychologica counseling or extrasecurity measures on atemporary
or even permanent basis.

In the health care and research fields it has been noted that nonfatal assaults
occur nearly four times more often in health care than in al private sector
industries combined.

Ideally, the workplace is free of violence, in terms of threats or actions, either
verbal or physical.



A comprehensive organisational violence prevention program beginswith azero
tolerancefor violence policy and is supported by adata collection mechanismto
monitor violence, ongoing prevention initiatives, and a post-event support plan.

Work place violence monitoring tools typically capture the type, mode, and
severity of theincident and, like safety monitoring tools, support theidentification
of trends for ongoing intervention and education.

In the event of a severely violent event, the organisational response should
encompass a variety of group and individual effortsto support and stabilise the
staff and work environment immediately, and in the many months to follow.

Indicatorsthat an individual has potential work place violence:
e Attendance Problems

e Impactson Supervisor Time

e  Decreased Productivity

e Inconsistent Work Patterns

e  Poor On-The-Job Relationships

e  Concentration Problems

o  Sofety Issues

e Poor Health/Hygiene

e Continual Excuses—Blame

e  Unusua Behaviour

e Fascination with Guns —Weapons

e Possible Drug Alcohol Abuse

e Sressin Personal Life

e  Unshakable Depression

e  Warning signsthat an individual may become violent
e Verbal Threats

e Physical Actions

e BizarreThoughts

e Physical Actions

e |nappropriate - Repeated Boundary Crossing
e  Angry Confrontations

e Restlessness and Agitation

e Bizarrethoughts:

o  Self-Centered Fantasies

e |rrationa Violent Associations or Thoughts
e Delusional Commandsto Act Violently

e Workplaceviolencecycle

e Obsession

Laws Related to Work Place
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° Escalation
e  Stated Intentions
e  Repeated Statements Multiple Reports

If you or a co worker see any of these signs. Please take appropriate actions to
report them. Work place violence is becoming a norm. Education is the Key to
stopping it.

3.5.6 Counsdling

The organi sations should hold employee assi stance programs or training programs
which can be very valuable to workers who are struggling with stress at home
and/or in the office.

Self Assessment Questions
State whether the statements are true or false:
i) Anact of violence can help in boosting the image of the organisation

()

i) Thework place violence can also result in domestic violence. ()

iii) The best method to avoid work place violence is to form and adopt
certain rules and norms. ()

3.6 WORK PLACE HARASSMENT

Work place harassment refersto any kind of an action towards one employee or
agroup of targeted employees, which makes them uncomfortable at their work
place. Such kind of unwanted actions not only hampersthework performance of
employees, it also make the employees feel that they are working in a hostile
environment. The harassment may be based on such factors as race, gender,
culture, age, sexual orientation, or religious preference.

3.6.1 Determining Factorsof Work Place Har assment

There are certain factors which act as signs of work place harassment. If these
factors are present or is being felt by the employee, then the employeeissaid to
be undergoing an unwanted and uncomfortable harassment. These factors can
be pointed out as follows.

The action or conduct of the supervisor, boss or any one concerned in the
organisation should be uncomfortable or offensive to the employee.

The employee feels and tries out ways to raise his voice against the unwanted
behaviour or the conduct of the concerned person at the work place

The behaviour or the conduct of the concerned person might be having a
significant impact on thework performance of the employee. It should be having
anegative effect on the work efficiency of the employee.

3.6.2 Typesof Work Place Harassment

Work place harassment can target on the age, sex, religion, belief, culture or
many other areas of the employee. There can be many forms or types of work



place harassment. The major types of work place harassment are — Wbrk place
Bullying, Work Place Discrimination and Sexual Harassment.

Work place
harassment
1. Work place 2. Work place 3. Sexual
bullying discrimination harassment

Fig. 3.1: Diagrammatic chart showing different types of work place harassment

3.7 WORK PLACEBULLYING

Work place bullying is an act which can be defined as the behaviour of the boss,
supervisor or peer whichisharmful for the subordinate or the colleague. Bullying
behaviours may differ from humiliation to several other tactics which would in
away try to embarrass or dishonour the target employee or subordinate at the
work place. According to certain learned scholars it involves repeated, health-
harming mistreatment, verbal abuse, or conduct whichisthreatening, humiliating,
intimidating, or sabotage that interferes with work or some combination of the
three. Bullying is characterised by (Einarsen, 1999; Keashly & Harvey 2004,
L utgen-Sandvik, 2006):

e  Repetition (occursregularly)

e Duration (isenduring)

e Escalation (increasing aggression)

e  Power disparity (thetarget lacksthe power to successfully defend themself).
e  Attributed intent

Thisdistinguishes bullying fromisol ated behaviours and other forms of job stress
and allows the term workplace bullying to be applied in various contexts and to
behaviours that meet these characteristics.

3.7.1 Typesof Work Place Bullying

On the basis of several researches, the act of bullying at work place can be
categorised as:

1) Pair bullying: This type of bullying takes place between two people, in
which one person is very active and uses all verbal techniquesto bully the
target person and the other person is silent and just keeps on observing the
targeted person.
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2) Sequential bullying: Thisis just like the act of a seria killer, in which
thereisan individual who serially targets one employee after the other and
keeps on attacking and destroying them one by one.

3) Group bullying: Usually formal or informal groups are formed within
organisations. Many atimes, these groups act as active gang in mistreating
or bullying with employees.

4) Pressurisingor coercivebullying: Under thistype of bullying, the boss or
the supervisor forces the subordinates to work, beyond the prescribed time
schedule or without appropriate resources.

5) Cyber bullying: When the mode of information technology is being used
with an intention to harm an individual employee or a group of employee
via e mails, short notices, and junk mails and so on, then such an act of
bullying is known as cyber bullying.

3.7.2 Actsor BehavioursInvolved in Bullying

There are certain typical acts or behaviours which are more or lessinvolved in
each and every type of bullying. Evidences show that the following behaviours
aretypicaly involved in acts of bullying:

Threat to Professional status: Some of the types of bullying usually involve a
kind of humiliation to the target person’s efforts or work. It may include claims
regarding lack of effort, blame of lower competency skillsof thetarget employee.

Threat to personal standing: Certain acts of bullying try to personally harm
thetarghet employee. It may involve sarcasm, making inappropriatejokes, teasing
or insulting the employee under target.

Seclusion: Thepersonswho try to bully or harm certain employee may completely
keep the target individual in an isolated environment. They may withhold
necessary information; prevent access of opportunitiesto the target employee.

Self Assessment Questions
State whether the following statements are true or false:

i)  Under coercivetype of work place bullying, the boss or the supervisor
forces the subordinates to work, beyond the prescribed time schedule
or without appropriate resources. ()

i) Group bullyingisakind of work place bullying which specifically uses
the mode of information technology. ()

i) Work place bullying never involves humiliation to the target person’s
efforts or work. ()

3.8 WORK PLACE DISCRIMINATION

Discrimination at work place refersto any kind of conduct, action, behaviour or
decision which istaken against an employee on basis of some prejudice or filthy
beliefs. The employees may be discriminated on the basis of age, sex, race, culture.
Discrimination occurswhen an empl oyee suffersunfavourable or unfair treatment



due to their race, religion, national origin, disabled or veteran status, or other
legally protected characteristics. This group could also include employees who
suffer reprisalsfor opposing work place discrimination or for reporting violations
to the authorities.

3.8.1 Determining Discrimination

Theemployer or co-workers can be charged and sued on anumber of legal theories
that cover discrimination on the job. According to Nolo.com, specific acts of
work place discriminationincludeintentional or negligent infliction of emotional
distress, harassment, assault, battery, invasion of privacy, defamation, interference
with an employment contract, and wrongful termination. Inal such caseitisthe
duty or responsibility of the victim employee to resolve such kind of
discriminations. They may directly talk to the employer or superior or may also
file acomplaint against them under the grounds of right to work.

3.8.2 Effectsof Discrimination in the Work Place

Work place discrimination has several adverse outcomes. Some of them are:

1) It has a negative effect on the transactions of the organisation and also
hampers the company’s reputation.

2) It restricts the advancement to certain groups or types of employees.
3) Itlowersdown the empoloyee commitment and increasestherate of turnovers

4) It categoriesand createsastrataor group of peoplewhich may turn out to be
hostilein nature.

3.8.3 Sexual Harassment in Work Place

Sexual harassment isakind of threat, pressure, coercion or bullying andistotally
on basis of the sex of the victim employee or employees. It can also bein form of
apromise of rewardsin exchangefor sexua favors. Theact of sexual harassment
may also bein form of an unwelcome sexual gesture or behaviour whether directly
or indirectly as sexual remarks; physical contact and advances; showing
pornography; a demand or request for sexual favours; any other unwelcome
physical, verbal/non-verbal conduct being sexual in nature. Accordingto India's
constitution, sexual harassment invades the fundamental right of a woman to
gender equality under Article 14 of the Constitution of Indiaand her right to life
and live with dignity under Article 21 of the Constitution. Although thereisno
specificlaw against sexual harassment at workplacein Indiabut many provisions
in other legislations protect against sexual harassment at workplace, such as
Section 354, Indian Penal Code (IPC) deals with “assault or criminal forceto a
woman with the intent to outrage her modesty, and Section 509, | PC deals with
“word, gesture or act intended to insult the modesty of awoman”.

3.84 Sepsto Prevent Sexual Harassment

No doubtsthere are certain articles and amendments done in order to protect the
act of sexual harassment at work place. But assaid, ‘ prevention is always better
than cure’. Then instead of waiting for the incidents to happen, the organisation
as well as employees can take care of several factors in advance. Some of the
steps which can be followed in order to avoid such unwanted actions can be as
follows:
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i)  The management may place notices, publish articles as well as circulate
notifications against the prohibition of sexual harassment

i) Asregards private employers, steps should betaken to include the aforesaid
prohibitions in the standing orders under the Industrial Employment
(Standing Orders) Act, 1946.

iii) Thework environment aswell asthe work conditions should be as such that
there is no hostile environment towards women at work places and no
employee woman should have reasonable grounds to believe that she is
disadvantaged in connection with her employment.

iv) The organisations should formulate certain policies norms as well as
disciplinary actions against such misconducts.

v) The organisation should form certain committee which can facilitate victim
employees to complain and deal with such kind of harassment.

3.9 LAWSAGAINST WORK PLACE VIOLENCE
AND HARASSMENT

Thecongtitution of Indiahasenacted severa lawsin order to protect the employees
against exploitation, violence and harassment at work place. Some of them can
be pointed out as follows.

3.9.1 Workers Compensation Act of 1951

The Workers Compensation Act of 1951 act provides reimbursement for time
off work as well and medical costs associated with medical conditions arising
from injuries which might have occurred due to the incident of work place
violence. A claim form must be completed and lodged with the worker’semployer.
Theemployer isobligated to forward the claim to their insurer for consideration.

The sections of the |PC have declared the act of sexual harassment at work place
to be a crimina offence. Though, no laws have been amended against sexual
harassment at work place, yet certain sections of IPC have regulated certain
rules and guidelines against it. They can be mentioned as follows:

1) Section 294: This section mentions that a person or agroup of person will
be punished with imprisonment of either description for a term that may
extend to three months, or with fine, or with both to the annoyance of others,
if the person (a) does any obscene act in any public place, or (b) sings,
recitesand utters any obscene songs, ballads or words, in or near any public
Space’.

2) Section 354: The section mentionsthat anindividual or group of individuals
shall be punished with imprisonment for a term which may extend to two
years, or with fine, or with both if they assault or use criminal force on any
woman, intending to outrage her modesty or knowing it likely that he will
thereby outrage her modesty.

3) Section 509: The section holdsthat who ever intendsto insult the modesty
of awoman, utters any word, makes any sound or gesture, or exhibits any
object, intending that such word or sound shall be heard, or that such gesture
is seen by such woman, or intrudes upon the privacy of such woman, shall
be punished with simple imprisonment for aterm which may extend to one
year, or with fine, or with both.’



3.9.2 Indecent Representation of Women (Prohibition) Act
(1987)

According tothisact, if anindividua harasses another with books, photographs,
paintings, films, pamphl ets, packages, etc. containing the“indecent representation
of women”, they areliablefor aminimum sentence of 2 years. Section 7 (Offenses
by Companies) further holds companies where there has been “indecent
representation of women” (such asthe display of pornography) on the premises,
guilty of offenses under this act, with a minimum sentence of 2 years.

3.9.3 Federal Law against Age Discrimination in Employment
Act

The ADEA’'s broad ban against age discrimination prohibits statements or
specificationsin job notices or advertisements of age preference and limitations.
An agelimit may only be specified in the rare circumstance where age has been
proven to be a bona fide occupational qualification (BFOQ) and aso prohibits
the denial of benefitsto older employees.

3.94 Federal Law through Equal Pay Act

The EPA prohibits discrimination on the basis of sex in the payment of wages or
benefits, where men and women perform work of similar skill, effort, and
responsibility for the same employer under similar working conditions.

Self Assessment Questions
Fill in the blanks

i) Sexua harassment is a kind of threat, pressure, coercion or bullying
and istotally on basis of of the victim employee or
employees.

i) Discrimination at work placerefersto any kind of
which istaken against an employee on basis of some prejudiceor filthy
beliefs.

iii) Work placediscrimination hasa effect onthetransactions
of the organisation and al so hampers the company’s reputation.

3.10 LET USSUM UP

The above explanationsthereby explain that, no two individual s can have asame
kind of thinking. It is because of these individual differences, there happens to
be clashes, conflicts, violence and acts of harassment at work place or
organisations. Keeping this in mind, the organisation has to take all required
steps which can help in minimising as well as preventing such incidences to
occur. The constitution of Indiais also readily amending acts and laws which
might help in dealing with such cases.

3.11 UNIT END QUESTIONS

1) What do you understand by the term *work place violence ? Explain the
different types of work place violence.
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2) How can you stop the occurrence of work place violence?
3) Describethe different types of harassment at work place.

4) Suggest different ways through which an organisation can try to cope up
with the incidences as well as outcomes of work place violence and
harassment.

3.12 SUGGESTED READINGS

Hare, Robert and Babiak, Paul (2006). Shakesin Suits: When Psychopaths Go to
Work. Harper Collins, NY

Oade, Aryanne (2009). Managing Workplace Bullying: How to | dentify, Respond
to and Manage Bullying Behaviour in the Workplace” . Palgrave Macmillan,

References

Flynn, Gillian. “Employers Can’'t Look Away from Workplace Violence.”
Workforce. July 2000.

Fogleman, Dannie B. “Minimising the Risk of Violence in the Workplace.”
Employment Relations Today. Spring 2000.

Gips, Michael A. “Transitioning Problem Employees.” Security Management.
November 2000.

Gurchiek, Kathy. “Workplace Violence on the Upswing.” HR Magazine. July
2005.

Johnson, Kari R. “Workplace Violence: Is Your Business at Risk?’ Business
North Carolina. September 2000.

McDonald, Jane. “Murder at Work.” Risk Management. March 2001.

Meyer, Pat. “Preventing Workplace Violence Starts with Recognising Warning
Signs and Taking Action.” Nation's Restaurant News. 28 February 2000.

Neville, Haig. “Workplace Violence Prevention Strategies.” Memphis Business
Journal. 8 September 2000.

U.S. Department of Justice. Bureau of Justice Statistics. “Crime and Victims
Satistics.” Availablefrom http://www.ojp.usdoj.gov/bjs/cvict.ntm. Retrieved on
11 May 2006.

U.S. Department of Labor. Bureau of Labor Statistics. “Lost-Worktime Injuries
and IlInesses, Characteristicsand Resulting TimeAway from Work.” News Press
Release. 13 December 2005.

Mattice, C.M., & Garman, K. (2010, June). Proactive Solutions for Workplace
Bullying: Looking at the Benefits of Positive Psychology. Paper to be presented
at the International Association for Workplace Bullying & Harassment, Cardiff,
Wales.

Bedle, D. (2001). Monitoring bullying in the workplace. In N. Tehrani (Ed.),
Building a culture of respect, managing bullying at work.

Board, B.J. & Fritzon, Katarina, F. (2005). Disordered personalities at work.
Psychology, Crimeand Law, 11, 17-32



Ferris, PA. (2009). The role of the consulting psychologist in the prevention,
detection, and correction of bullying and mobbing in the workplace. Consulting
Psychology Journal, 61(3), 169-189.

CatherineMattice, MA & Brian Spitzberg, Ph.D. Bulliesin Business: Self-Reports
of Tactics and Motives San Diego State University, 2007

Yildirim, A., & Yildirim, D. (2007). Mobbing in the workplace by peers and
managers. mobbing experienced by nurses working in healthcare facilities in
Turkey and its effect on nurses. Journal of Clinical Nursing, 16, 1444-1453.

Tehrani, N. (2004). Bullying: A source of chronic post traumatic stress? British
Journal of Guidance & Counselling, 32, 357-366.

Matthiesen, S.B., & Einarsen, S. (2004). Psychiatric distress and symptoms of
PTSD among victims of bullying at work. British Journal of Guidance &
Counselling, 32, 335-356.

Judgments - Johnson (A.P) v. Unisys Limited, Uk Parliament - Publications

Bassman, Emily S. Abusein the Workplace: Management Remedies and Bottom
Line Impact (1992)

Bell, Arthur H. You Can't Talk to Me That Way: Sopping Toxic Language in the
Workplace (2005)

Brodsky, Carroll M. The Harassed Worker (1976)

Davenport, Noa, Distler Schwartz, Ruth, Pursell Elliott, Gail Mobbing: Emotional
Abuse in the American Workplace (1999, 2005 Third Edition) http://
www.mobbing-usa.com

Elbing, Carol & Elbing, Alvar Militant Managers. How to oot ... How to Work
with ... How to Manage ... Your Highly Aggressive Boss (1994)

Field, Tim Bully In Sght: How to Predict, Resist, Challenge and Combat
Workplace Bullying (1996) ISBN 0-9529121-0-4

Futterman, Susan When You Work for a Bully: Assessing Your Optionsand Taking
Action

Hare, Robert & Babiak, Paul Shakes in Suits: When Psychopaths Go to Work
(2006)

Hornstein, Harvey A.Brutal Bossesand their Prey: Howto | dentify and Overcome
Abuse in the Workplace (1996)

Namie, Gary & Namie, Ruth: The Bully at Work’ Second Edition’ (2009)

Oade, Aryanne Managing Wor kplace Bullying: How to I dentify, Respond to and
Manage Bullying Behaviour intheWorkplace” . Palgrave Macmillan, 2009. |SBN
9780230228085

Randall, Peter Bullying in Adulthood: Assessing the bullies and their victims
(2001)

Randle, Jacqueline (Editor) Workplace Bullying in the NHS (2006)

Laws Related to Work Place
Violenceand Har assment

53



Human Resource Laws

Riley, Stephen Bar steadworth College - How Workplace Bullies Get Away with
It London, Chipmunka Publishing ISBN: 9781849911825 (2010)

Wyatt, Judith & Hare, Chauncey Work Abuse: How to Recognise and Survive It
(1997)

Flynn, Gillian. “Employers Can’'t Look Away from Workplace Violence.”
Workforce. July 2000.

Fogleman, Dannie B. “Minimising the Risk of Violence in the Workplace.”
Employment Relations Today. Spring 2000.

Gips, Michael A. “Transitioning Problem Employees.” Security Management.
November 2000.

Gurchiek, Kathy. “Workplace Violence on the Upswing.” HR Magazine. July
2005.

Johnson, Kari R. “Workplace Violence: Is Your Business at Risk?’ Business
North Carolina. September 2000.

McDonald, Jane. “Murder at Work.” Risk Management. March 2001.

Meyer, Pat. “Preventing Workplace Violence Starts with Recognising Warning
Signs and Taking Action.” Nation's Restaurant News. 28 February 2000.

Neville, Haig. “Workplace Violence Prevention Strategies.” Memphis Business
Journal. 8 September 2000.

U.S. Department of Justice. Bureau of Justice Statistics. “Crime and Victims
Statistics.” Availablefrom http://www.ojp.usdoj.gov/bjs/cvict.ntm. Retrieved on
11 May 2006.

U.S. Department of Labor. Bureau of Labor Statistics. “Lost-Worktime Injuries
and IlInesses, Characteristics and Resulting TimeAway from Work.” News Press
Release. 13 December 2005.

Viollis, Paul. “Most Workplace Violence Avoidable.” Business Insurance. 11
April 2005.

Websites:
http://definitions.uslegal.com/w/workpl ace-violence/

http://www.indiatogether.org/combatl aw/vol 2/issue3/harass.htm
http://ezinearti cles.com/?L aw-on-Sexual -Harassment-in-India& id=1669634
http://definitions.uslegal.com/w/workpl ace-violence/
http://www.ilo.org/public/english/protection/saf ework/viol ence/costof .htm.
http://www.dagensps.se/artiklar/2009/04/28/62219293/index.xml
http://www.wisegeek.com/what-is-workplace-harassment.htm

http://peoplefriendlypolice.wordpress.com/supreme-court-guidelines-against-
sexual-harassment/



UNIT 4 LAWSRELATED TO HUMAN
RIGHTSVIOLATION

Sructure

4.0 Introduction
4.1 Objectives
4.2 Concept and Meaning of Human Rights

4.3 Universal Declaration of Human Rights (1948)
4.3.1 WhereDo Universal Rights Begin?

4.4 LawsRelated to Human Rightsin India
44.1 Rightsto Equality
4.4.2 Rightsto Freedom
4.4.3 Right against Exploitation
4.4.4 Right to Freedom of Religion
445 Rightsto Constitutional Remedies
45.6 Rightto Property
4.5.7 Right to Education

45 Human Rights Violation
45.1 Misuseof the Internet
452 Human Trade
453 Custodia Violence
454 LandAlienation
455 Sexual Harassment at Work Place
45.6 Concernfor Forest Dwellers
457 Homicide

4.6 Strategies, Laws and Responses against Human Rights Violation
4.6.1 HumanRightsAct, 1993
4.6.2 Promoting the Right to Information
4.6.3 Peace Committees
4.6.4 Legidation
4.6.5 Campagns
4.6.6 Helplines
4.6.7 Human Rights Courts
4.6.8 Compensation
4.6.9 National Commission for Women

47 LetUsSum Up
4.8 Unit End Questions
4.9 Suggested Readings

40 INTRODUCTION

On humanitarian grounds, the government bodies have taken the responsibility
of providing several rights to human beings (but not necessarily at work place)
and theserights are specifically known as‘ Human rights' . Each nation provides
several rights to human. The present unit will deal with these human rights, its
advantages and also the punishments and harms if any one violates or misuses
theserights.
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41 OBJECTIVES

On completing this unit, you will be able to:

e  Describe the meaning and concept of human rights;

e Explain the significance of human rights;

e Categorisethe different types of human rightsin India;

e Discuss some of the types of human right violation; and

e Discussthe strategies and responses against human right violation.

4.2 CONCEPTAND MEANINGOFHUMANRIGHTS

The concept of human rightsrefersto the basic freedom which anation provides
toitscitizenin certain specific areas, regions, spaces and categories. Asahuman
and citizen of a particular nation, the humans are entitled to enjoy freedom in
various activities as well. Such entitlements can be in form of norms that are
being shared on the grounds of actual human moralities, asjustified moral norms
or natural rights (for example — right to eat, study, etc.) or they can also be the
legal rights either at a national level or international level.

The fundamental rights that humans have by the fact of being human, and that
are neither created nor can be abrogated by any government.

Supported by several international conventions and treaties (such as the United
Nation’sUniversal Declaration of Human rightsin 1948), theseinclude cultural,
economic, and political rights, such asright tolife, liberty, education and equality
before law, and right of association, belief, free speech, information, religion,
movement, and nationality. Promulgation of these rights is not binding on any
country, but they serve asastandard of concern for people and form the basi s of
many modern national constitutions. Although they were defined first by the
Scottish philosopher John Locke (1632-1704) as absolute moral claims or
entitlements to life, liberty, and property, the best-known expression of human
rightsisinthe Virginia Declaration of Rightsin 1776 which proclaimsthat “All
men are by nature equally free and independent and have certain inherent rights,
of which, when they enter astate of society, they cannot, by any compact, deprive
or divest their posterity.” Called also fundamental rights. See also civil rights
and natural rights.

The basic idea of human rightsisthat every person possesses dignity by the fact
alone of being a person. Human rights, which are inalienable and indivisible,
protect thisdignity. The concept of human rightsis based on auniversal system
of values shared by all peoples, which offersaframework for the construction of
a human rights system with internationally recognised norms and standards.
Human rights norms regulate the relationship between the state and the people
living under itsresponsibility. Governments have the obligation to respect, protect
and guarantee the rights and freedoms of people through appropriate legislation
and measures.

For example, the state must respect the freedom of opinion or privacy of the
individual. Not only is it not alowed to intervene in peaceful demonstrations,
but it must also take active steps to protect demonstrators from aggression by



counter-demonstrators. Through preventive measures and the punishment of
violence it also safeguards the prohibition on torture and inhuman or cruel
treatment. Finally the state has the task of providing schools, hospitals, teachers
and doctors so as to guarantee the right to education and health care.

The first comprehensive and universally valid human rights document was the
United Nations Universal Declaration of Human Rights, which was adopted in
1948 in the aftermath of the horrors of the Second World War. The Declaration
contains all the various categories and principles of the human rights system.

There are civil and political rights; economic, social and cultural rights; and
solidarity rights. Certain basic human rights principles apply to al these rights.
For example, no one may be discriminated against on the grounds of origins,
colour, religion, sex, age, language or assets. Moreover, statesmust provide every
person with effective legal recourseto assert guaranteed rights. Finally, all people
should be in a position to determine the way in which their rights are realised.
For example, theright to education includestheright of parentsto decide whether
their children attend a state school or a Montessori school.

The main civil and political rights are:

e righttolife, liberty and security of person
e prohibition of slavery

e prohibition of torture

e righttoafair tria

e  protection of privacy and family life

e freedom of movement

e freedom of opinion and religion

e freedom of assembly and association

e righttovote

The main economic, social and cultura rights are:

e right towork, reasonable pay and free choice of employment
e right to form trade unions

e right to areasonable standard of living, right to food

e right to reasonable health care

e right to education

e right to participate in cultural and social life

The main solidarity rights are:

e right of peoplesto self-determination
e rightto peace

e right to aclean environment

e right to development

Civil and political rights are sometimes called first-generation human rights.
They arose during the Enlightenment in the 18th century and reflect the idea of
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individual freedom with respect to the state and the democratic idea of
participation. Second-generation human rights are the economic, social and
cultural rightsthat developed during the labour movements of the 19th and 20th
centuries. The third generation of human rights, solidarity rights, have existed
since the mid-1980s. They are contingent on international cooperation and aim
at the formation of acommunity.

With an urge to protect the interests and dignity of human beings the United
Nation General Assembly constituted the Universal Declaration of Human Rights
in 1948.

4.3 UNIVERSAL DECLARATION OF HUMAN
RIGHTS (1948)

The United Nations General Assembly (1948) adopted Univer sal Declar ation
of Human Rights (UDHR) with aresolution to fight for human rights for the
citizen of the member countries. UDHR urges member nations to promote a
number of human, civil, economic and social rights, asserting these rights as
part of the “foundation of freedom, justice and peace in the world. The UDHR
was framed by members of the Human Rights Commission and it was decided
that thecivil, political, economic, socia and cultural rightsof human beingswill
be taken care of and will be protected. UDHR currently hastwo basic treaties or
contracts — one of them ison civil and political rights, known as, International
Covenant on Civil and Political Rights (ICCPR) while the other is on social,
economic, and cultural rights, Known as, the International, Covenant on
Economical, Social and Cultural Rights (ICESCR)

The United Nations (UN) cameinto being in 1945, shortly after the end of World
Waer I1.

The stated purpose of the UN isto bring peace to all nations of the world. After
World War 11, a committee of persons headed by Mrs. Eleanor Roosevelt, the
wife of US President Franklin D. Roosevelt, wrote a special document which
“declares’ therightsthat everyonein the entireworld should have—the Universal
Declaration of Human Rights. Today there are 192 member states of the UN, all
of whom have signed on in agreement with the Universal Declaration of Human
Rights.

4.3.1 Where Do Universal Rights Begin?

“In small places, close to home—so close and so small that they cannot be seen
on any maps of the world. Yet they are the world of the individual person; the
neighbourhood he livesin; the school or college he attends; the factory, farm or
office where he works. Such are the places where every man, woman, and child
seeks equal justice, equal opportunity, equal dignity without discrimination.
Unless these rights have meaning there, they have little meaning anywhere.
Without concerted citizen action to uphold them close to home, we shall look in
vain for progressin the larger world.”

Therearein all 30 Articlesin this each dealing with certain important rights of
the human being.



1)

2)

3)

4)

5)
6)
7)

8)

9)

10)

11)

12)

13)

14)

15)

16)

17)

18)

19)

WeAreAll Born Free& Equal: Weareall born free. We all have our own
thoughts and ideas. We should all be treated in the same way.

Don’t Discriminate: These rights belong to everybody, whatever our
differences.

TheRight to Life: We all have theright to life, and to live in freedom and
safety.

No Slavery: Nobody has any right to make us a slave. We cannot make
anyone our slave.

No Torture: Nobody has any right to hurt us or to torture us.
You Have RightsNo M atter WhereYou Go: | am aperson just like you!

We're All Equal Before the Law: The law is the same for everyone. It
must treat us all fairly.

Your Human RightsAre Protected by L aw: We can all ask for the law to
help us when we are not treated fairly.

No Unfair Detainment: Nobody has the right to put us in prison without
good reason and keep us there, or to send us away from our country.

The Right to Trial: If we are put on trial this should be in public. The
people who try us should not let anyone tell them what to do.

We're Always Innocent Till Proven Guilty: Nobody should be blamed
for doing something until it is proven. When people say we did abad thing
we have the right to show it is not true.

TheRight to Privacy: Nobody should try to harm our good name. Nobody
has the right to come into our home, open our letters, or bother us or our
family without a good reason.

Freedom to Move: We all have the right to go where we want in our own
country and to travel aswe wish.

The Right to Seek a Safe Place to Live: If we are frightened of being
badly treated in our own country, we all havetheright to run away to another
country to be safe.

Right to a Nationality: We all have the right to belong to a country.

Marriage and Family: Every grown-up hastheright to marry and have a
family if they want to. Men and women have the samerightswhen they are
married, and when they are separated.

The Right to Your Own Things: Everyone has the right to own things or
share them. Nobody should take our things from us without a good reason.

Freedom of Thought: We al have the right to believe in what we want to
believe, to have areligion, or to change it if we want.

Freedom of Expression: We all have the right to make up our own minds,
to think what we like, to say what we think, and to share our ideas with
other people.
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20) The Right to Public Assembly: We all have the right to meet our friends
and to work together in peace to defend our rights. Nobody can make us
joinagroup if we don’t want to.

21) The Right to Democracy: We all have the right to take part in the
government of our country. Every grown-up should be allowed to choose
their own leaders.

22) Social Security: We al have the right to affordable housing, medicine,
education, and childcare, enough money to live on and medical help if we
areill or old.

23) Workers Rights: Every grown-up hastheright to do ajob, to afair wage
for their work, and to join atrade union.

24) TheRight to Play: We al have theright to rest from work and to relax.

25) Food and Shelter for All: We all havetheright to agood life. Mothersand
children, people who are old, unemployed or disabled, and all people have
the right to be cared for.

26) The Right to Education: Education is aright. Primary school should be
free. We should learn about the United Nations and how to get on with
others. Our parents can choose what we learn.

27) Copyright: Copyright is a special law that protects one's own artistic
creations and writings; others cannot make copies without permission. We
al have the right to our own way of life and to enjoy the good things that
art, science and learning bring.

28) A Fair and Free World: There must be proper order so we can al enjoy
rights and freedoms in our own country and all over the world.

29) Responsibility: We have a duty to other people, and we should protect
thelir rights and freedoms.

30) No One Can Take Away Your Human Rights.

Self Assessment Questions
Fill in the blanks-

i) The United Nations General Assembly adopted Universal Declaration
of Human Rights (UDHR) in

i) The UDHR was framed by
iii) Thetwo basic treaties of UDHR are

44 LAWSRELATED TO HUMAN RIGHTSIN
INDIA

In Indiathe Human Right Act, 1993 istheAct which providesfor the constitution
of ‘National Human Rights Commission, the State Human Rights Commission
in States and Human Rights Courts' for better protection of Human Rights and
for matters connected therewith or incidental thereto. This Act is called the
Protection of Human Rights Act, 1993. It extends to the whole of India. and is



deemed to have come into force on the 28th day of September, 1993 where by
“human rights” means the rights relating to life, liberty, equality and dignity of
the individual guaranteed by the Constitution or embodied in the International
Covenants and enforceable by courtsin India.

The Human Rights Commission in India consists of:

1) Chairperson who has been a Chief Justice of the Supreme Court.

2) One Member whoisor has been, a Judge of the Supreme Court.

3) OneMember whois, or has been, the Chief Justice of a High Court.

4) Two Members appointed from amongst persons having knowledge of, or
practical experiencein, matters relating to human rights.

The Chairpersons of the National Commission for Minorities, the National
Commission for the Scheduled Castes and Scheduled Tribes and the National
Commission for Women are deemed to be Members of the Commission for the
discharge of functions specified in clauses (b) to (j) of section 12.

Chief Executive Officer of the Commission is a Secretary General and is
empowered by law to exercise such powers and discharge such functions of the
Commission asit may delegate to him. The headquarters of the Commission are
at Delhi and the Commission can, with the previous approval of the Central
Government, establish offices at other places in India. It is important for all
citizens to know that ‘No statement made by a person in the course of giving
evidence beforethe Commission’ shall be used against himin, any civil or criminal
proceeding except aprosecution for giving fal se evidence by such statement but
one must not forget that thisis only applicableif the statement madeisin reply
to the question, which heisrequired by the Commission for him to answer, or is
relevant to the subject matter of the inquiry. A State Government may constitute
a Human Rights Commission to exercise the powers conferred upon, and to
perform the functions assigned to by the respective State Commission. The State
Commission consists of a Chairperson who has been a Chief Justice of a High
Court, A Member who is, or has been, a Judge of aHigh Court, A Member who
is, or has been, adistrict judge in that State along with two Members appointed
from amongst persons having knowledge of, or practical experience in, matters
relating to human rights.

There shall be a Secretary who shall be the Chief Executive Officer of the State
Commission and shall exercise such powers and discharge such functions of the
State Commission, as it may delegate to him. The headquarters of the State
Commission shall be at a place deemed fit for the purpose by the State
Government. A State Commission may inquire into violation of human rights
only in respect of mattersrelated to any of the entries enumerated in List |1 and
List Il in the Seventh Schedul e to the Constitution, provided that such matter is
not already being inquired into by the Commission or by any other Commission
duly constituted under any law. In addition to thisthe Government may, with the
concurrence of the Chief Justice of the High Court, by notification, also specify
for each district a Court of Session to be a Human Rights Court to try the said
offences.

The picture of human rightsin Indiais a multifaceted one, dueto itslarge size,
diversity, secularism, sovereignty, democratic and republic nature. The
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constitution of Indiahas provided six basic fundamental rightsto the citizens of
India. They can be described asfollows:

44.1 Right to Equality

Right to equality isan important right provided for inArticles 14, 15, 16, 17 and
18 of the constitution. It isthe principal foundation of all other rightsand liberties.

Article 14 declaresirrespective of the caste, creed, colour, sex, religion, al citizens
shall betreated equally protected by the laws of the country.

Article 15 declares that no person shall be discriminated on the basis of caste,
colour, language etc. in social or public places. Every person shall have equal
access to public places like public parks, museums, wells, bathing ghats and
temples etc. However, the State may make any special provision for women and
children.

Article 16 statesthat the State cannot discriminate against anyone in the matters
of employment. All citizens can apply for government jobs. There are some
exceptions. The Parliament may enact alaw stating that certain jobs can only be
filled by applicants who are domiciled in the area. How ever, according to the
Citizenship (Amendment) Bill, 2003, thisright shall not be conferred to the citizens
residing outside the country.

Article 17 eliminates the practice of untouchability and treatsit as an offence.

Article 18 of the constitution prohibits the country from conferring any titles.
The British government had created an aristocratic classknown asRai Bahadurs
and Khan Bahadursin India— these titles were al so abolished.

4.4.2 Right to Freedom

The articles 19, 20, 21 and 22 of the constitution of India provide a freedom of
speech and expression in order to enable an individual to participate in public
activities. Further it also provides freedom of press. Reasonabl e restrictions can
beimposed in theinterest of public order, security of State, decency or morality.
Further, the citizens of Indiahave been provided afreedomto assemble peacefully
without arms, freedom to form associations or unions, freedom to move freely
throughout the territory of India, freedomto reside and settle in any part of the
territory of India, freedom to practice any profession or to carry on any
occupation, trade or business on which the State can impose reasonable
restrictions on this freedom in the interest of public order, morality and the
sovereignty and integrity of India.

4.4.3 Right against Exploitation

The rights against exploitation are mentioned in articles 23 and 24. The articles
provide an elimination or abolition of trading of human beingsaswell asforcing
them to work. It also abolishes employment of children (that is, child labour)
below the age of 14 yearsin dangerous jobs like factories and mines.

4.4.4 Right to Freedom of Religion

Thearticle 25, 26, 27 and 28 declaresthat any citizens of Indiaare freeto adopt,
practice and follow any religion. The constitution believes that all religions are
equal before the State and no religion shall be given preference over the other.



445 Right to Constitutional Remedies

Right to constitutional remedies is a step taken to preserve and safeguard the
fundamental rights of its citizensin court and in front of law. It authorises the
citizens to move a file a case and fight for justice if in case the fundamental
rights of the individual is being denied. For instance, in case of imprisonment,
the citizen can ask the court to seeif it isaccording to the provisions of the law
of the country. If the court finds that it is not, the person will have to be freed.

446 Right to Property

Thearticles 19 and 310f the constitution facilitatesthe citizensof Indiato acquire,
hold and dispose off property. Article 31 provided that “ no person shall be deprived
of his property save by authority of law.” It also provided that compensation
would be paid to a person whose property has been taken for public purposes.
How ever, in 1978, theright to property wasremoved from thelist of fundamental
rights, dueto certain circumstances. Therefore, theright to property isno longer
afundamental right, though it is still a constitutional right.

447 Right to Education

Theright to education camein to action since 2010. Theright declaresthat every
child of 6-14yrsage group hasaright to get the basic or elementary education. It
istheduty of the Central and thelocal governmentsto ensure that the children of
the mentioned age group including the school drop outs (who haveleft schooling)
aswell asthe deprived children gets the elementary education.

Self Assessment Questions
State whether the statements are true or false:

1) The right to property says that “the persons can be deprived of his
property save by authority of law.” ()

2) Rightto congtitutional remediesisastep taken to preserve and safeguard
the fundamental rights of its citizensin court and in front of law.( )

3) Any citizensof Indiaarefreeto adopt, practice and follow any religion.

()

4) Right to equality isan important right provided for in Articles 14, 15,
16, 17 and 18 of the constitution. ()

5) Freedom of speech is one of the human rights of India, which can be
misused at times. ()

45 HUMANRIGHTSVIOLATION

The state, constitution and governments have declared several rightsfor humans
in order to providethem asecured life. It actsafacilitator aswell asprivilegefor
every human or citizen in leading a comfortable life. But what if people start
misusing or abusing such fundamental human rights? No doubt there have been
instances where such rights have been misused or violated for the purpose of
self benefit. Following are some of such instances of human right violations:
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451 Misuseof thelnternet

No doubt the freedom of expression is one of the fundamental rights of human
being due to which internet has become a unigue mode of communication. It is
one of the sourcesthat provide an opportunity to theindividualsto expresstheir
ideas and opinion directly to the world. Internet also provides the advantage of
exchanging information between people. But, it has also given a way to cyber
crime, terrorist attacks, conflicts and unwanted wars as well. Such misuse of
internet has lead to a serious violation of freedom of expression.

45.2 Human Trade

The constitution has amended acts which prohibits the action of exploitation of
people beit in the form of child labours, female workers and so on. Yet, for the
sake of earning profits and several other benefits, the trend of trading (buying
and selling) of human beings has remained equally active at severa parts of our
country.

45.3 Custodial Violence

Another example of violation of human rights can be mapped out at the custodies
and jails. The maor concerns are the custody death, torture in custody and
custodial rape. These acts and mishaps question out the laws formulated for the
civil rights and safe living of human beings.

454 Land Alienation

Theright to property has been questioned at several places where the tribes and
communitiesareloosing their landsfor the sake of severa developmental projects
like housing schemes, upcoming schools.

455 Sexual Harassment at Work Place

The right to work has been misused constantly. The complaints of physical and
mental harassment have duly increased at the working places. Thisissuerequires
anecessary attention aswell asaction to be taken for the security and democracy
of the women power.

45.6 Concern of Forest Dwdllers

For the sake of conservation of forests, the tribes and people residing in forest
have been constantly been forced to leave the forest places. This has ultimately
raised questions against the right to own resources.

457 Homicide

The controversies of the dowry deaths, missing women, abortion of girl child
and torture of married women are also the areas which shows how brutally the
human rights are being violated at home environment.

46 STRATEGIES LAWSAND RESPONSES
AGAINST HUMAN RIGHTSVIOLATION

Thestate, nation aswell assevera activistshave actively tried to lessen or control
these violation of human rights. Some of the strategies are as follows:



4.6.1 Human RightsAct, 1993

With an aim to keep a control or check on violation of human rights, a body
called as human rights commission was set up under human rights act, 1993.
The Central Government constituted abody known asthe National Human Rights
Commission to exercise the powers conferred upon, and to perform the functions
assignedtoit, under thisAct. The commission meetsat regular timesand intervals
to discuss any petition submitted by avictim of human right violation aswell as
intervene the process of any allegation of human right violation which might be
pending at courts.

4.6.2 Promoting the Right to Information

Several authors have written articles and novelsusing the examples of the events
of the societies. These literary works have used the past examples asicons and
are creating awareness amongst human beings so that they do not fall prey to
these violations. The government even has telecasted several promos,
advertisements and documentariesin order to catch hold of these activities.

4.6.3 Peace Committees

Several NGO'’s have formed human right groups which keep on sending some
members as peace committee to the areas which have been affected or are about
to get affected dueto political violation of conflicts. These groups have actively
been involved in several areas like West Bengal, Tamil Nadu, and Kashmir.

4.6.4 Legidation

Thelegislation body isalso actively trying to amend the actsand laws according
to the current requirement and changing human needs. The acts are amended in
order to keep a check over the rights which can prevent the human violation.

4.6.5 Campaigns

Camping and short training programs often accompany other interventional
programs, which can create public awareness of the do’s and don’ts of human
rights. These campaigns also suggest steps that are required to be taken in order
to avoid as well as prevent human right violation as well as exploitation.

4.6.6 HepLines

Government has also provided several help line numbers in order to protect
female molestations, farmer suicides and child exploitation. The victims can
call and seek help as per their requirement at the help line numbers.

4.6.7 Human Right Courts

Setting up of human right courts have al so been proposed under human right act,
(1993) at district levels. These courtswill deal with the cases of the human right
violation and keep a check over such activities.

4.6.8 Compensation

Government has decided to pay some amount as acompensation (also known as
ex gratia payments) to the victims or the sufferers. Such payments are made to
those suffererswho hasfallen victim of some conflict, terrorist activity or other
related mishaps.
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4.6.9 National Commission for Women

In order to protect the women section from deprivations, tortures and harassments
abody of national commission for women was set up by astatutein 1990. It was
opened in order to safeguard the interest and protect the women section from
any kind of mishaps.

Self Assessment Questions
State whether the statements are true or false;

i) Thelegisation body isalso actively trying to amend the acts and laws
according to the current requirement and changing human needs( )

i) Theright to work has never been misused. ()

iii) Several NGO'shaveformed human right groupswhich keep on sending
some members as peace committee. ()

iv) National commission for women was set up by a statute in 2011.( )

4.7 LET USSUM UP

No doubt the government at itslevel istrying hard to make all individuals at an
equal level or at par at every circumstance. It isour duty to maintain the dignity
of the laws and acts formulated for us. Human rights are so far good until it is
being utilised for the betterment of the society. It can thus be concluded from the
above section, that human rights violation is totally unethical and the state tries
its best to fight against these violations. It keeps on amending acts, formulating
bodies and takes several measuresin order to control these unwanted activities.
Yet, one should be aware at their own part also regarding their rights and also
avoid themselves from being a part of human rights violation.

4.8 UNIT END QUESTIONS

1) Describe the meaning and concept and significance of human rights.

2) Categorisethe different types of human rightsin India
3) Discuss some of the types of human right violation.
4) Discuss the measures taken to prevent the human rights violation.
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